United States Court of Appeals 
for the 


District of Columbia Circuit 


TRANSCRIPT OF 
RECORD 


JOINT APPENDIX 


Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


ts 


JACKSON F. LEE and 
CUMBERLAND BROADCASTING CORP., 


Appellants, ; 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, 
ATLANTIC TELECASTING CORPORATION, 


Intervenor. 


ON APPEAL FROM AN ORDER OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


ited States Court of Appeals 


i Cirewat 


Record JA 
Page Page 


Prehearing Stipulation 

Prehearing Order 

Application of Atlantic Telecasting Corp. [ Excerpts] 
Amendment to Application [ Excerpts] 


Letter to Commission on behalf of Jackson F. Lee, 
rec'd Jan. 4, 1966 


Petition to Dismiss on behalf of Atlantic Telecasting 


Grant of Constructim Permit to Atlantic Telecasting 
Cc 


Commission letter of Jan. 13, 1966, to Marmet & 
Schneider 


Application on behalf of Cumberland Broadcasting 
Corporation and Jackson F. Lee [Excerpts] 


Cumberland Broadcasting Corp. Petition for Reconsid- 
eration [ Excerpt] 


Atlantic Telecasting Corp. Opposition to Petition for 
Reconsideration 


Reply to Opposition to Petition for Reconsideration on 
behalf of Cumberland B/C Corp 


Commission Memorandum Opinion and Order, released 
April 18, 1966 


JAl 


nN 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Jackson F. Lee and 
Cumberland Broadcasting Corp., 
Appellants 


Vv. Case No. 20,187 


Federal Communications Commission 
Appellee 


Atlantic Telecasting Corporation 
Intervenor 


PREHEARING STIPULATION 


A. The parties to this proceeding, by their attorneys, hereby stip- 
ulate that the following issues are presented in this appeal: 

1. Whether the Commission erred in refusing to designate for an 
evidentiary hearing the application of Atlantic Telecasting Corporation 
for a construction permit to change the facilities of station WECT, Wil- 
mington, North Carolina. 

2. Whether the Commission erred in holding that appellant Cum- 
ber land Broadcasting Corp. lacked standing to file a petition for recon- 
sideration of the Commission's action of January 12, 1966, granting the 
application of Atlantic Telecasting Corporation. 

B. It is agreed that reference to the record appearing in the briefs 
of the parties will be to the page numbers of the record as certified to 
the Court. Inthe printing of the Joint Appendix, there will be set 
forth, in addition to the consecutive numbering of the Joint Appendix, 
the original record page numbers in bold type, indented ina manner 
which will render it convenient to the Court to locate the pages re- 
ferred to in the brief. The Joint Appendix shall be filed simultaneously 
with the filing of the appellant's reply brief, or if the appellant does not 
file a reply brief, within 15 days after the filing of the Appellee's brief. 


Respectfully submitted, 


June 14, 1966 EDWIN R. SCHNEIDER, JR. 
Marmet & Schneider 
1822 Jefferson Place 
Washington, D.C. 20036 
Counsel for the Appellants 


oe Se eS eS ee — 


JOHN CONLIN 
Federal Communications 
Commission 
Washington, D.C. 20554 
Counsel for the Appellee 


EDWARD T. TAPTICH 
Wilner & Bergson 
1343 H Street, N.W. 
Washington, D.C. 20005 
Counsel for Intervenor 


[Filed June 22, 1966] 


Before: Leventhal, Circuit Judge, 
in Chambers. 


PREHEARING ORDER 


Counsel for the parties in the above-entitled case having submitted 
their stipulation pursuant to Rule 38(k) of the General Rules of this 
Court, and the stipulation having been considered, the stipulation is ap- 
proved, and it is 

ORDERED that the stipulation shall control further proceedings in 
this case unless modified by further order of this court, and that the 
stipulation and this order shall be printed in the joint appendix herein. 
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MORTON H. WILNER WILNER & BEEGSON 
PHILIP. CERGSON LANOMARK BUILDING 
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METROPOLITAN 8-6800 


STEVEN A.WINKELMAN 


December 11,1964 - 
ay 


Mr. Ben F. Waple 

- Secretary 

‘ Federal Communications Commission 
Washington, D.C. 20554 


Dear Mr. Waple: 
In behalf of Atlantic Telecasting Corporation, 


there is transmitted herewith, in triplicate, an application 
for authority to make changes in the facilities of its tele- 


vision broadcast station WECT, Wilmington, North Carolina. 


There are enclosed, also, a statement of notification. 
to the Federal Aviation Agency (FCC Form 714) and our firm | 
check in the amount of $100 in payment of the requisite filing . 
fee. 


If there is any question concerning this application, 
or if the Commission desires additional information, kindly 
communicate with this office. We shall appreciate, also, 
receiving notice of the issuance of the requested authorization. 


Very truly yours, 
WILNER & BERGSON 


FCC Form 301 
Nev. 1962 


Form Approved 
Dudget Bureau No. 52-R014.17 


UNITED STATED OF AMERICA 


FEDERAL COMMUNICATIONS COMMISSION 


APPLICATION FOR AUTHORITY TO CONSTRUCT A NEW BROADCAST 
STATION OR MAKE CHANGES IN AN EXISTING BROADCAST STATION 


|| Section I 


INSTRUCTIONS 
A. Thie form Ja to be used In epplying for authority to construct a sew 
AM (etendard), commercial FM (frequency modulation), or television 
broadcast station, or to make changes In existing broedoast stations. 
Thie form cowslete of thie part, Section I, and the following sectionst 


Section Ill, Legal Qualifications of Broedoast Applicam 


Section 111, Financial Qualifications of Drosdoast Appliceat 


Section IV, Statement of Program Service of Droadoast Applicant 


Section V-A, Standard Broadcast Engineering Dete 


Section V-B, FM Droedcast Engineering Date 


Section V-C, Television Drosdoast Engineering Data 


Section Y-G, Antenna and Site Information 

B. Prepare three copies of this form and all exhibits. Sign one copy 
of Section I. Prepare two additional copies (a total of five) of Section 
V-G and aasociated exhibits. File all the above with Federal Communt> 
cations Commission, Washingtoe, D.C. 20554. 


C. Number exhidite serially In the space provided in the body of the 
form and Ilet each exhidit in the space provided on page 2 of thie 
Bection. Show date of preparation of each exhibit, antenna pattern, 
map, and show date when each photograph waa taken. 


D. The name of the applicant stated in Section I hereof shall be the 
exact corporate name, If a corporation; Ifa partnerahip, the names of all 
partners and the name under which the partnership dose business; If an 
unincorporated association, the name of mm executive officer, bia office; 
aod the name of the asacolation. In other Sections of the form the name 
need be only sufficient for identification of the applicant. 


E. Information called for by thie eoplication which te already on [lle 
with the Commiasion (except that called for in Section V-G) need not be 
refiled In thie application provided (1) the information ta now on file ip 
another application or FCC Form {filed by or on behalf of thie applicant; 
(2) the Information le identified fully by reference to the file number (if 
any, the FCC form number, and the filing date of the application or other 
form containing the Information and the page of paragraph referred to, 
and (3) after making the reference, the applicant atrtes: “No change 
since date of filing."* Any auch reference will be conaldered to incom 
porate into thie application all Informatio: we ‘al or otherwine, 

oS 


and 


contained in the application or other f ttre sAoorporated 
application of other form will there ' ‘a entirety, be Sper to the 


pudlic. QW 

F.  Thie application shall be pe ely niancdeey uaeegpriicant, ff the 
applicant to an Individual; by 0 UF ek, Ry voplcant fo & 
partnership; by an officer, If thy emplicant legcor 5 Sys member 
who le an officer, If the apaiic STR an uniktrrpor 5 
auch duly eleeted of epginted (iBale an Wry ane 
under the awa of the applicable yusediction, If thevappridgAt 19 an ohgl- 
ble government entity; or dy the t's attorney In cane of aa 
applicant's physical dleabhity or n 
The mtorney shall, in the event he ar At, oy ly 
pet forth the reason why the application \s ‘the applicant. 
In addition, if any matter le stated on the basa “attorney's belief 
only (rather then hia knowledge), he shall separntely set forth hie 
reasons for believing that such statementa are true. 

GC.  Boforo filling out thie a-plication, the applicant should familiarize 
Rimeelf with tue csununte cn Act of 1034, ae amended, Parte 1, 2,3 
end 17 of the Commtanion’s Rules and Regulations and the Standards of 
Good Engineering Practice. 

M. BE SURE ALL NECESSARY INFORMATION [5S 
ARE FULLY ANSWERED, If ANY PORTIONS OF 
PLICABLE, SPECIFICALLY $0 STATE. DEFECTIVE OR 
CATIONS MAY BE RETURNED WITHOUT CONSIDERATION. 


Name and post office erdress of applicant (See Instruction D) 


Atlantic Telecasting Corporation 
205 West Shipyard Boulevard 
Wilmington, N.C. 


Send notices and communications to the following-namned person at 
the post office ardress indicated 1f different than adove 


. Claud 


ds at above address 


Type of station (as Standard, FM, Television) 
Television 


State 


North Carolina 


Station location 


Wilmington North Carolina 


(D) If thie application ta for changes In an exieting authorization, com- 
plete Section I and any other aectiona neceasary to ahow all eudstantial 
changes in Information fled with the Commission In price applications or 
reports. In the spaces below check Sections eubmitted herewith and as to 
Sections not aubmitted herewith refer to the prior application or report com 
taining the requeated Information in accordance with Instruction E. (Ioon-} 
templated expenditures are leas than $5,000, complete peragrapb 1 of 
Section Il only. Section TV le not required for applications for minor 
changes not involving change in power, change in frequescy, obange in 
hours of operation, or moving from olty to olty-.) 


Section Noe Para. Noe Reference (File or Form No. and Date) 


Osctton UBRCT-417 Aug. 23, 1963 


Section III 


3. If this application is contingent on the grant of another 
state name of other applicant end file 


THE APPLICANT hereby watvee any claim to the use of any particular frequency or of the ether as avainat the regulotory power of the 
United Stctes because of the previous use of the some, whether by license or otherwise, and requests an authorization in accordance with this 3 
application. (See Section 304 of the Communications Act of 1934). 3 

THE APPLICANT represents that this application is not filed for the purpose of impeding, obstructing, or delaying determination on any = 
other application with which it may be in conflict. 

THE APPLICANT acknowledges that all the statements made in this application ond attached exhibits are considered material representations, 
end thot all the exhibits are @ material port hereof and are incorporated herein as if set out in full in the application. 


CERTIFICATION e : 
I certify that the statements in this application are true, complete, and correct to the best of my knowledge and belief, and are made in good 


faith. 


30th, . November 64 


Signed and dated this 


EFFECTIVE JANUARY 1, 1964, INCLUDE FILING FEE Atlantic Telecasting Corporation 


WITH THIS APPLICATION. SEE PART 1 OF FCC RULES (HAME/DF APPLICANT) 


FOR AMOUNT OF FEE. | i} 
By ity LZ 


WILLFUL FALSE STATEMENTS MADE ON THIS FORM 
ARE PUNISHABLE BY FINE AND IMPRISONMENT. 


U. S. CODE, TITLE 18, SECTION 1001. Ars P esident 
If applicant 1s represented ty legal Legal: Wilner & Bergson, 1343 H St. N.W. Washington, 


(SIGNATURE) — 


DImMen O iN 


Name of officer or employee (1) by whom or (2 unter 
whose direction exhibit was prepared (show which) 


"Dan D. Cameron (2) President 
Dan D. Cameron (2) President 

‘Dan D, Cameron (2) President 
Claud O'Shields (2) General Manager 


Thomas J. English (1) 


Dan D. Cameron (2) 


Rese of Applicert 


FINANCIAL QUALIFICATIONS 
OF BROADCAST APPLICANT Atlantic Telecasting Corporation 
The Comission is seeking in the qeaticons that follow information es to contracts ami errargrrents now in existence, as well ax 


any arrangerents or negotiation, written or oral, which relate to the present or future financing of the station; the ques 
mst be qewere! in the Might of this instruction. mm , evan 


a. Give estiveted initial costs of waking installation for which application is wade. If perforwed unter @ contract for the 
completed work, the facts an to such contract mst be ntated in lieu of estimates an to the several itews. In any event, the cost 
sharn mnt be’ the costs in place and ready for service, incluting the ercunts for labor, suprvinicn, materials, supplies ari 


freight. Cost itewe such es Profersional feen, wcbile equiprent, non-technical stutio furnishings, etc. should be incluted unter 
"Other Iters® below. 


Staxiio technical eqiprent, 
microphones, transcription 
trarewisaion lire eqiprent, etc. 


icrowave-2Q 
st. costs -1C 


b. State the basis of the estimates in (a) above. 


Equipment manufacturers' quotations, 
applicant's experience and advice of 
professional consultants. 


¢. The propose! construction i= to be financed and paid for in the following renner (including specified statements to the 


approximate amount. to be wet ard paid for from each source.) The firencial plan ahould provide for ary @Witional comtrurtion 
contr should the actuml cost exceed the original estimated cont, am also for the early operation of the station in the 
event operating expenses ahould excee! operating revenues: 


p @ detailed 
the application showing appl cant’s financial position. 
ance sheet are not clearly defined by their respective titles, attach as Exhibit No. 


err 


ts 7 3! Lars 
Attach as Exhibit No. 2 & statement showing the yearly net income, after Federal income tax, for each of the past 2 years, 
received by applicant from’ the various types of activity in which he was engaged or from any other sac’. 


3- Furnish the follow: information with respect to the epplicant only. If the answer in *None® to any or all item, specifi- 
cally so state: 


a. hwount of furrts on deposit in bank or other depository dv. Name erx! address of the bank in which deposited 


In excess of $40, 000 (10/30/64) North Caroling Nations) Ee? Wilmingt 


ene: pant co yrs 


Atlantic Telecastin 


a. Caditios Of cepasit (in trst, savings, dbject to check, 
oF other cantiticn) 


Subjec?. to check signed by any two of 
presia +t, general manager or head bookkeeper 


Mather tw funds were depcsited for the specific purpose of constructing emi operating the station 


Funds deposited for general corporate purposes. 


(14-15) 


Exhibit No. 4 
Prepared November 18, 1964 


Atlantic Telecasting Corporation 
. Wilmington, North Carolina 14 


WECT personnel have surveyed the new areas to be 
served by its proposed facility and have discussed with residents | 
the program needs and interests of these areas. Among those 
interviewed were the following persons: 


Mr. Gene Tartt, owner and President of Tartt's TV and Appliance, 
Fayetteville, N.C. 

Mr. Sam Hutaff, General Manager, Coca Cola Bottling Co., 
Fayetteville, N.C. 

Mr. John Ormsby, Manager, J.C. Penney, Fayetteville, N.C. 
Mr. Marian Walker, Advertising Manager, Sears Roebuck & Co., 
Fayetteville, N.C. : 
Mr. Alton Murchison and Mr. Bill Bailey, co-owners, Murchison- 
Bailey Advertising Agency, Fayetteville, N.C, 

Congressman Alton Lennon, Democrat 7th District, Eastern North 
Carolina, 

Governor Terry Sanford who will be returning to private law practios 
in Fayettevilie, N.C., January 1965. 

Mr. Wilbur Clark, Mayor, City of Fayetteville, N.C. 

Mr. Joe Grimes, Executive Secretary, Fayetteville Merchants 
Association, Fayetteville, N.C, 

lst. Lt. Mark Silverman, Information Officer, Fort Bragg, 

82nd Airborne Division, (Cumberland County) North Carolina. 

Mr. Hector Lytch, Laurinburg, North Carolina, Merchant (Scotland 
County). 

Mr. Verne Strickland, Information Service Officer, North Carolina 
Farm Bureau, Raleigh, Wake County, North Carolina. 

Mr. J. F.Gallehugh, Box 460, Sanford, North Carolina - Farmer- 
Businessman (Lee County). 

Mr. W.K. Keller, Box 762, Carthage, North Carolina - ‘Farmer-Businessman 
(Moore Countyh 

Mr. F.O, Clark, Box AA, Raeford, North Carolina 

Soil and Water Conservation, Hoke County 


is 


Mr. Hubert M, Willis, 117 John Street, Fayetteville, North 
Carolina, Soil and Water Conservation, Cumberland County. 
Rev. Robert Drew, Methodist Minister, Maxton, N.C. 

Mr. Dick Brown, Owner-Manager, Dick Brown Advertising 


JA 8 
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Agency, Laurinburg, North Carolina (Scotland County). 
Mr. Woody Jones, Executive, Nash-Steel-Warren, Inc., Raleigh, 
North Carolina (Wake County). 

In conjunction with the proposed change of its antenna 
site, WECT intends to establish auxiliary studios in Fayetteville. 
These studios will be used, initially, for the origination of local 
news and personal interview programs, with savtiovier reference 
to activities and events at nearby Fort Bragg. These programs 
will be integrated into WECT's present programming which appears, 
on the basis of the foregoing interviews and inquiries, to be well 


suited to the needs and interests of the areas to.be served, 


Four additional persons will be employed, at the outset, to 


sty? 


man the new Fayetteville facilities, These wi \'inelude anengineer, 
side Sar py 


ot) 

ra ae 
a newsman-photographer, a utility man\and a selestion. st 
o~ 


od 


is increased. 
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COMMERCIAL RADIO EQUIPMENT COMPANY 
RADIO ENGINEERING CONSULTANTS WASHINGTON. D. ¢. 


See Sr 


EXHIBIT NO, E-1l 
Application for : 
Construction Permit To Change Facilities O£ 


TV STATION WECT Ke 
CHANNEL 6 
WILMINGTON, NORTH CAROLINA 


ENGINEERING STATEMENT. 


Commercial Radio Equipment Company has been retained by the Atlantic Telecasting 
: Corporation, licensee of Television Station WECT, Channel 6, Wilmington,. 
North Carolina, to prepare the necessary engineering data to ‘accompany their 
application for a construction permit to: mn 
1. Change antenna-transmitter location. 
2. Change effective antenna height. : 
3. Change antenna system of the presently licensed facility. 
The presently authorized facility of WECT operates with the maximum allowable 
power of 100 KW - ERP from a site located near the town of Delco, N.C. where 
_the exieting tower and antenna structure has an overall height of 1,049 feet 
"A.M.S.L., 997 feet above ground, with a resultant effective antenna height of 
940 feet AAT. 


The proposed operation of WECT, as shown herein, at a site specified about 

' 1,1 miles S.E. of Singletary Lake on the N.E, side of North Carolina State 
Highway 53, would also be with the maximum ERP of 100 KW but with an antenna 
height increased to the maximum Zone II value of 2000 feet, antenna radiation 
center above average terrain. The overall height dimensions of the antenna 
and supporting structure would be 2070 feet above ground and 2125 feet above 
M.S.L., including a 15 foot remote pickup antenna and the required obstruction 


lighting. 


With particular reference to the requested change in antenna-transmitter 


location, the actual site co-ordinate revisions will be as follows: © 


FROM © Present site: N 34° 19' 16" TO Proposed site: N 34° 34' 32" 


W 78° 13° 42" “W 78° 26% 13" 


COMMERCIAL RADIO EQUIPMENT COMPANY 


RADIO ENGINEERING CONSULTANTS 3 WASHINGTON, D. C. 


ee 


EXHIBIT NO. E-1°- > 
Page Two 


The Federal Aviation Agency has been notified of the proposed construction 
of the new tower and antenna system through a Form FAA-117, dated July 29, 
1964, which was submitted to the Atlanta office of the FAA, The matter, 

FAA Stidy No, SO-O0E-4923, was considered at a meeting at the Southern Region 

: offices of the FAA in Atlanta, Georgia, on September 8, 1964. 


Exhibits E-2 and E-3, attached, depict the: terrain and radial data used to 


determine the required field strength contours. 


The proposed coverage contours, as shown on Exhibit E-4 (A,B), have been 
calculated in accordance with accepted procedures utilizing the information 
derived from the appropriate radial terrain data in Exhibits E-2 and E-3 in 
‘conjunction with Figure 9 of Section 73.699 of the Commission's Rules. 
Significant in this coverage regard is the fact that the proposed Grade A 
service area of WECT almost completely encompasses the present Grade A area, 
the exception being a gmail triangular area of about 15 square miles on the 
promontory in the vicinity of Cape Fear, (See Exhibit E-4A). Concurrently, - 
the proposed Grade B contour, while originating from a site approximately 
22 miles further inland from the present site, will encompass the existing 

. Grade B service contour of WECT in it's entirety. Subsequently, this pro- 


posed inland move of the transmitter site from the” coastal area reduces to 


a substantial degree the amount of Grade B service area consisting of ocean 


area. 


As- shown on Exhibit E-4B, the city grade service contour, 74 dbu, has been 
calculated as being placed beyond the entire city limits of Wilmington. 


The Vertical Plan Sketch of the proposed antenna system and supporting 
structure, designated Exhibit E-7, also incorporates a provision for installing 


-a 15 foot element above the proposed 6 bay RCA Superturnstile television 


(23-24) 


-antenna, said antenna to be used for future remote pick-up purposes... As 
mentioned previously, this overall configuration has deen: subaitted to the 
FAA for their consideration. : 


aa 


COMMERCIAL RADIO EQUIPMENT COMPANY 


RADIO ENGINEERING CONSULTANTS WASHINGTON. D. C. 


EXHIBIT NO, E-l--. 
_ Page Three 


It is believed that the operation of this proposed facility would be in 
compliance with all the allocation and technical requirements of the appli- 
cable Commission’ s Rules of Section 73.610 et al, governing Television 
Broadcast ‘Stations and that this report and associated engineering exhibits 
have been prepared in accordance with FCC Form 301 and the Standards of 


Good Engineering Practice, 


COMMERCIAL RADIO EQUIPMENT COMPANY 


This report dated 
October 15, 1964 
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‘ COMMERCIAL R/ 


4 LAW OFFICES 


ON H. WILNE@ WILNER & BERGSON TELCPHONE 
th DERSSON LANDMARK BUILOING AREA CQOE 22% 
THUR SCHCINER METROPOLITAN 0-6900 
AMES €. GREELEY 1343 BS TREET ENO Ws Cancenbones 
3 
SARE Re GAY WASHINGTON, 0.C.20005 io 
/GILBERT B. LESSENCO “WILDERLAW 


MARSHAL L. COLE 
NICHOLAS N, KITTRIE 
JOHN GOROON SMITH 


STEVEN A.WINKELMAN October 22, 1965 
TAR COUNSEL 


Mr. Ben F, Waple 

Secretary 

Federal Communications Commission 
. Washington, D. C. 20554 
B Re: WECT, Wilmington, North Carolina 


. 


Dear Mr, Waple: 

f Transmitted herewith for filing is an amend- 
ment to the application of Atlantic Telecasting Corporation 
for change in site (File No, BPCT-3477) to specify the use 
of a directional antenna. ‘ 


If there is any question with regard to this’ 
amendment, please communicate with this office. 


Very truly yours, 


y) 


WILNER & wal 


} CWA th ns NA 
By Arthur Scheiner Be 


AS/sc'™ 
Enclosure 


(Rec'd. January 4, 1966] 


MARMET & SCHNEIDER 
Washington, D.C. 


January 4, 1966 


Ben F. Waple, Secretary 
Federal Communications Commission 
Washington, D.C. 


Re: WECT, Wilimington, North Carolina 
BPCT-3477 


Dear Mr. Waple: 


Our office represents Jackson F. Lee, licensee of standard broad- 
cast station WFAI, Fayetteville, North Carolina. Mr. Lee is presently 
in the process of preparing an application for a new television broad- 
cast station to serve Fayetteville, North Carolina, proposing operation 
on Channel 33 in that community. It is anticipated that this application 
will be filed within two weeks in the name of Cumberland Broadcasting 
Corporation, a corporation in which Mr. Lee will be a dominant share- 
holder. 

There is presently pending before the Commission the application 
of Atlantic Telecasting Corp. for a construction permit to change the 
transmitter location for television broadcast station WECT, Channel 6, 
Wilmington, North Carolina (BPCT-3477). The effect of this proposed 
change in site would be to move the transmitter several miles in the 
general direction of Fayetteville. At the present time, station WECT 
barely places a Grade B signal over Fayetteville. Operating as pro- 
posed in the pending application, station WECT would place a strong 
Grade A signal well beyond Fayetteville. In fact, it appears from the 
application that portions of Fayetteville would even receive a city-grade 
signal from Channel 6, operating as proposed. 

Because a grant of this pending application would place in Fayette- 
ville a stronger VHF signal than is presently received in the commun- 
ity, it is respectfully requested, on behalf of Jackson F. Lee, 


San 


[151] 


that the pending application of Atlantic Telecasting Corp. be designated 
for hearing on issues concerning the impact of such a proposal upon 
development of UHF television service in Fayetteville. The Commis- 
sion is, of course, painfully familiar with the problems which beset new 
UHF operations forced to compete with strong VHF signals. From a 
review of conditions in the Fayetteville market, and particularly inview 
of the quality of signals presently received in the market, Mr. Lee has 
concluded that prospects for development of a local UHF station in the 
market are favorable at this time. Any adverse development, however, 
such as the intrusion of a new strong signal; would have a serious ad- 
verse effect upon development of a local station. 

It is respectfully requested that this application be designated for 
hearing upon the requested issues. 


Respectfully submitted, 


EDWIN R. SCHNEIDER, Jr. 
Attorney for Jackson F. Lee 


cc: Wilner & Bergson 
Counsel for Station WECT 


CED AS ee ee eS 
45¢e 


Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington, D. C. 20554 


In re Application of 


ATLANTIC TELECASTING CORPORATION 
Wilmington, North Carolina 


File No. BPCT-3477 


For change in transmitter location and 
increase in antenna height of Television 
Station WECT, Charinel 6, Wilmington, 
North Carolina 


To: The Commission 


PETITION TO DISMISS 


Atlantic Telecasting Corporation, licensee of television~ 


broaucast station WECT, Wilmington, North Carolina and applicant in the 
above-captioned matter (hereinafter referred to as "WECT'"), requests the 
Commission to dismiss the letter filed with the Commission on January 4, 
1966, in behalf of Jackson F. Lee, licensee of standard broadcast station 
WFAI, Fayetteville, North Carolina. In support whereof, it is respectfully 
submitted: 

1. Briefly, the letter filed in behalf of Mr. Lee by his 
attorneys recites that Mr. Lee is desirous of obtaining a UHF television 
station in Fayetteville, North Carolina. Mr. Lee asserts that "prospects 
for development of a local UHF station in the market are favorable at this 
time''; and that Mr. Lee and others are in the “>rocess of preparing an 


application" for such a UHF station, The letter states that "[I]t is 


Pe re FE act es es 
453 

aiicipated that this application will be filed within two weeks" at the 

Commission. In the meantime, Mr. Lee requests that the WECT application 


be designated for hearing on issues concerning the impact of the proposed 


move of the WECT transmitter upon the development of UHF television 


service in Fayetteville. 

2. Itis quite apparent that this letter is, in effect, a Petition 
to Deny the WECT proposal: For, if the action requested by Mr. Lee is 
taken by the Commission, the effect will be to subject WECT toa Apanag 
on its proposal with precisely the same result as if the letter had been 
i titled 'Petition to Deny" and had been accepted by the Commission [Section 
309(e) of the Communications Act]. Therefore, the request to designate the 
subject application for hearing must meet the criteria for such a pleading 
delineated by Section 309(d)(1) of the Communications Act and Section 1. 580(i) 
of the Commission's Rules, 

8. The subject application of WECT was filed at the 
Commission on December 17, 1964 and accepted for filing on January 4, see 
The instant letter, in effect a Petition to Deny, was not filed until exactly 


one year after the WECT application was accepted, or exactly eleven months 


after the expiration of time provided by the Commission's Rules for filing 


1/ Cf. FCC Public Notice (Mimeo No. 61545), dated January 4, 1965, 


Report No. 7441, Broadcast Applications Accepted and Tendered For 
Filing, page 4. . 
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such pleadings [cf. Section 1.580(i)]. The Commission's Rules implementing 
Section 309(d)(1) of the Communications Act prescribe an explicit procedure 
and set of standards to be followed by legitimate parties in interest seeking 

to prevent the grant of an application. Efforts to frustrate the timely execution 
of administrative process must be dealt with summarily and Jee 

4. Further, Mr. Lee surely is not a "party in interest" as 

required by Section 309(d)(1) of the Communications Act and Section 1. 580(i) 

of the rules, The application mentioned in the letter has not yet been filed 
with the Commission, Assuming that Mr, Lee intends to have it completed 
within the next two weeks, it is not a remote possibility that completion will 


not fall within the scheduled time due to the many unforeseen problems that 


confront an applicant for a new facility. Further, once the application is 


completed and tendered for filing at the Commission, it must be accepted for | 


filing before Mr. Lee can achieve standing. Acceptance of an application for 
filing is not automatic and may take some time. At best, Mr. Lee is merely 
a potential applicant placing a hypothetical alternative (his application) before 
the Commission in an attempt to bar a grant of the WECT proposal. "The 
Commission has consistently rejected consideration of hypothetical 


ER 


2/ The fact that Mr. Lee's applicant corporation was not in existence when 
the time for filing Petitions to Deny the WECT application passed can be no 
reason to disregard established Commission procedure. 


JA 21 


a 
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alternatives” and must continue to do so in the instant case. As a. 

potential applicant, Mr, Lee has no greater interest in the matter than any 

member of the public and certainly does not possess the requisite standing 

to file a Petition to Deny. a! 

5. Mr. Lee requests that the Commission designate the WECT 
proposal for hearing concerning the impact of the proposal on UHF develop- 
ment in Fayetteville. This request is not supported by any sontiete evidence 
regarding the actual effect of the WECT proposal on the, as yet, non-existent 
UHF television service in Fayetteville. Mr. Lee is engaging in “suppositious 
mechataeae’ as he fails to support his contention with affidavits attesting 
to the actual adverse impact on UHF which will be caused by the proposed 
move of the WECT transmitter. As a matter of fact, there are no affidavits 


accompanying the letter at all, Therefore, not only is Mr. Lee a potential 


applicant, his assertions regarding WECT vis-a-vis UHF in Fayetteville are 
| 


unsubstantiated and cannot serve as a basis for accepting the Lee request for 


a hearing. 


6. The letter submitted in behalf of Mr. Lee makes no mention 


EE 


3/ Selma Television, Inc., 4 R.R. 714, 722 (1965). The Commission stated 
further that consideration of hypothetical alternatives could only result in 
procedural chaos. 


4/ Joe L. Smith, Jr., etal., 5R.R. 2d, 422, 423 (1965). 


5/ F.C.C. v. WIR, The Goodwill Station, 336 U.S. 917, 5R.R. 2009, 


og) BCL Ve Se’ 
2013 (1949). 
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of any factors why a grant of the WECT proposal would not be in the public 
interest, convenience, or necessity. 8 This, too, is a serious defect in 
the letter, but pérhaps this public interest factor was not brought up because, 
clearly, a grant of the WECT proposal is in the best interests of the public, 
The relocation of the WECT facilities will result in a first Grade A signal 
provided to a population in excess of 104, 484 cee A second Grade A 
service will be provided to 208, 436 persons while a second Grade B service 
will be provided to 61, 131 persons. In addition, a third Grade B service 
will be provided to 95, 071 persons. Without a doubt, it is in the best interest 
of a large number of people to have the WECT application granted as soon a8 
possible, Against this obvious need for further television service, Mr, Lee 
raises the mere possibility that he will apply for a UHF permit in Fayetteville. 
CONCLUSION 

Mr, Lee has, in effect, filed a Petition to Deny the application 

of WECT to move its transmitter site. This letter must be summarily dismissed 


by the Commission for the following reasons: (1) the request was not timely 


filed in accordance with the terms of Section 309(d)(1) of the Communications 


Act of 1934, as amended, and Section 1. 580(i) of the Commission's Rules; 


eT EEE 


&/ Section 309(d)(1), Section 1. 580(i). 


1/ These figures have been obtained from the WECT consulting engineer, 
Edward F. Lorentz, Commercial Radio Equipment Company. 
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(2) Mr. Lee is not a "party in interest" within the meaning of that term as 
used in Section 309(d)(1) of the Act and Section 1, 580(i) of the Rules and, 
therefore, has not standing to file the subject pleading; and (3) the petition 
does not contain specific allegations of fact and supporting affidavits as 
required by the above sections of the Act and Rules, 

Finally, the letter filed on behalf of Mr. Lee does not aver 
that a grant of the WECT proposal will be injurious to the public interest 


and necessity. As a matter of fact, it is clear that the public interest will 


best be served if the Commission dismisses the Lee letter and grants the 


pending WECT application. 

WHEREFORE, WECT respectfully requests that the letter ~ 
filed on behalf of Jackson F, Lee be dismissed and that the captioned appli- 
cation be granted forthwith. ; 

Respectfully submitted, 


ATLANTIC TELECASTING CORPORATION 


By S/ Arthur Scheiner 
Arthur Scheiner — 
Its Attorney 


WILNER & BERGSON 


1343 H Street, N. W. 
Washington, D. C. 20005 


January 7, 1966 
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FCC Fotin 35123 UNITED STATES OF AMERICA File Noe __ BPCT-3477.2. 
Jano 1964 FEDERAL COKKURICATIONS COMMISSION Coll Letters _WECTu en wewe 


TELEVISION BROADCAST STATION CONSTRUCTION PERMIT 


gudject to the provisions of tho Communications Act of 1934, esudsequent 
-ACtS, and Troaties, and Connission Rules made theroundor, and further sudject to 
Conditions set forta in this permit, 1/authority is hereby granted to 


"ATLANTIC TELECASTING CORPORATION 


ee cee ew ewe ewe ew ec nee eee eee wee eee ee eee en ee ewan anannnn= 


to construct o tolevision broadcast station locatod and doseribed o5 follows: 


ce. Statson lecetton:  stese.,,_..NOSTB CAROLINA SiN 


Ze Tranemittor location: North Carolina _ 
city or Town near White Lake nee x 

Street and nunderio gaway 53, L71 miles “SE. of Singletary 

‘North Latitude: Degrees 3 easchin oe 

West Longitude; 

Main etudio location: Px aie 

City or Town oll. cccaeducaudcsacesncnosoenscsa 

street and nunder__ evard 

Tranemitter: Yisusa} ural 

, RCA TT-25CL ‘ R Tr-25CL 


Make and type Loew nnn oe a reer rrr TTT 
nated power___13-98ank(__25___ kw) peak. 4298 ae (32 h5 kw)» 


Antenna: 


Make and type RCA TF-6BM, 6-section, Superturnstile modified for directional 


tio 
| Horizontal fiele’pattern | __ _ See page 2. -.---------- 


ee eel 
Ay 


1907-foot _guyed tower _ deine Seti te 


pn A TT 7 


ated ewe oo ewww enw eww eww ee eee 2 eee eee ease 


Overall beignt abdove ground ___.1994__ feet (including obstruction lighting) 
Overall height above mean sea level _2049 _ feet (including obstruction lightin 
_Obstruction marking specifications in accordance with paragraphs. — — ps oe 
See page 2 of FCC Form 715 attached. ° 


(Channel woe._.6._..2W.) 
“aural 


87.75 


Carrior frequency fe eS ee -  e 
Effective radiated power 

Transmitter output power 

Antenna beight adove avorage terrain 1940 ____ feet. 

Hours of operation - Unlimited. 

pate of roquired commencement of construction______ MARCH 

pate of required completion of construction_____ SEeTENBER_12,_ 1966 awe 
Equipment and program tests shall be conducted only pursusnt to Sections 
73.628 and 73.629 of the Commission Rules. j 

qois permit shall be mutomatically forfeited if the station is not ready 

for oporation withia the tine specified or within such further time as the 
Commission may allow unless completion of the station 18 prevented by causes” 
not under the control of the permittee. Bee section 1,598 of the Com@~ 


mission Rules. 
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UBJECT TO TNR ATTACKED CONDITIONS on Page 2 py 
a/ ere JECT 70 Tie ATCEE consists of this page and pegs. ee en wcne ad 


; JANUARY 12,1956: Z ‘ 
Bete A EDERAL CORDSUTICATIONS COLDISSION 
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460 
BPCT.~3477 
Antenna? WECT 


Vortucatal field pattern? Directional with mxicum horizontal 

visual effective radiated power of 20 dbk (100 kw) at 40, 130, _ 
220 and 310 degrces true and minimum horizontal visual effective 
yadiated power of 16.2 dbk (41.7 kw) at 175 and 355 degrees trues 


Obstruction marking specifications: In accordance with Paragraphs 
1, 3, 10%, 19%, 21 and 22 of FCC Form 715, attached. 


WModified to require beacons at approximately the 12/14, 10/14,_ 
8/14, 6/14, 4/14 and 2/14 levels. 


tWiModified to require side lights at approximstely the 13/14, 11/14, 
9/14, 7/14, 5/14, 3/14 and 1/14 levels. 


CONDITIONS 


Subject to the condition that construction pursuant to this 
permit shall not commence unless and until Atlantic Telecasting 
Corporation has notitked the Comission, in writing that? 


(a) Neither Roy H. Park nor Dorothy D, Park, his wife, 
4s or will be an officer, director, or a paré of 
management of the corporation; and er 

(b) ; Roy H. Park's rights to vote his stock to appoint - 
or require the election or appointment of any ; 
officer oy director are abrogateds. ‘ 


January 13, 1966 


Marmet & Schneider, Esqs. 
1822 Jefferson Place, N.W. 
Washington, D.C. 20036 


Gentlemen: 


Reference is made to your letter of January 4, 1966, on behalf of 
Jackson F. Lee, licensee of Standard Radio Broadcast Station WFAI, 
Fayetteville, North Carolina, in connection with the application (BPCT- 
3477) of Atlantic Telecasting Corporation, for a construction permit to 
make certain changes in the facilities of Television Broadcast Station 
WECT, Channel 6, Wilmington, North Carolina. 

The Commission, on January 12, 1966, granted the application 
after finding that the public interest, convenience and necessity would 
be served thereby. In taking this action, the Commission carefully 
considered your letter and determined that the matters raised therein 
did not warrant designating the application for hearing. 


Very truly yours, 


BEN F. WAPLE 
Secretary 


ce: Wilner & Bergson, Esqs. 


LAW OFFICES OF 


MARMET & SCHNEIDER 


Shape Na JR, 1622 JEFFERSON PLACE, N. WwW. 
: ov WASHINGTON, 0. ¢. 20026 


FEDERAL 68-7300: 


February 7, 1966 


Ben F. Waple, Socrotary 
Federel Communicatioas Commission 
Washlastoa, D. C. 


Dear Mr. Waplie: 


Gusikevinee PEecsdenotin: coe for a new aslaviaiod station to 
servo Fayctteville, North Carolina. Two extra copies of Section 
V-G ave attached to the original of thie application, along with 
FCC Form 714. 


Also oncloged is a check for $150.00 to cover the required 
filing foc. 


4 cop; of thio forwarding letter io being oent to counsel 
fox Atlantic Tolecastiag Corp., licensee of ctation WECT, Wilmington, 
North Carolina, ao notice that Cumberland Broadcasting Corp. will 
shortly file a petition sequesting reconsideration of the Commission's 
‘action authorising a change in the WECT tranomitter lscation.. 


Tf any fusthor {formation should be required in connection with 
thio raatter, kindly, cncemes acaateed with this officc. 


' fo +. "| Reopaetfatly submitted, 


1 


ney hay ae 2 ee 
ie Udwin R. Schneider, Jz. 


‘ 


ce: Arthur Scheinor, aq.’ 
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FCC Form 303 Deew Approved: File Nos <“T 
Noy, 1962 inalget Durcau No. 52-R014.17 Qe = 

Neve and post office address of icant (See Inetruction D) 
Sdotiont Umrao evaves OF Awenice Cumberland Bopadcasting Corp. 


FCOCRAL COMMUNICATIONS COMMISSION c/o Jack son F ¥ Lee 


APPLICATION FOR AUTHORITY TO CONSTRUCT A NEW BROADCAST ‘ 
STATION OR MAKE CHANGES IN AN EXISTING BROADCAST STATION Redio Station WFAI q 
PO Box 649 465 


INSTRUCTIONS 
A. Thie form le to be uned In Spplying for authority to construct a new Fayetteville ® Ne c ba 
AM (atanderd), commerolal FM (frequency modulation), or televieloa 


brondcant station, of to make changes In exieting broadcast stations. 
Thin form conslate of thie part, Section 1, and the following esotioast Send voncre and communications to the following-namd pernon at 
Sreksoavrs Mere OMarne tind 


Section I, Legal Qualifications of Droadoast Applicant " 
Schneider,1822 Jeff.Pl. Wash.D.¢e 
Section It}, Financial Qualifications of Droedoast Applicent 
le Requested facilities 


Section IY, Statement of Program Service of Broadoast Appiioast By wpnoy | Channel 
é ote xe ois aur 

Section VoA, Standard Dromtonat Engineering Data 590nc | 33 29.2 | 5.84 

Section V-B, FM Drondoaat Engineering Data : 

(Specify Stations) 


Section V-G, Antenna and Site Information None 


B. Prepare three copica of this form and all oxhibite. Sign one copy Type of station (as Standard, Fil, Television) 
of Section I. Propnee two additional copies (a total of five) of Section 
V-G and aasociatod exhibita. File all the above with Federal Communi+ Television 


cationa Commisaion, Washingtoa, D. C. 20554. 
C. Number exhidite eorlally in the space provided In the body of the 

form and let each exhibit in the apace provided on page 2 of thie 

Section. Show date of preparation of each exhibit, antenna pattern, and 

map, and show date whon each photograph waa taken. ‘ t sans ona: changys in an existing station is 
D. The name of the applicant stared in Section I hereof shal) be the a) Present facilities 

exact corporate namo, if a corporation; Ifa pertnerahip, the names of al 

partnore and the name under which the partnership does business; if an 

unincorpornted association, the name of an executive officer, hie office; 

‘and tho name of the association. In other Seotiona of the form the name 

need be only sufficient for identification of the applicant. 


E. Information called for by this application which a already on file Unlimited 
with the Commission (except that called for in Section V-G) need not be 
on ( e f ) Daytime only 
refiled In thie application provided (1) the Information la now on file ip 
another application or FCC Form filed by of on behalf of thie applicant; Limited 
(2) the Information la idontified fully by reforence to the fille number (if 
Station location 


any, the FCC form number, and the fling date of the application or other tr 
form containing the Informetion and the page of paragraph reforred to, ty 
and (3) after making the referenco, the applicant states: ‘No change 


since date of filing.'” Any auch reference will be conaldered to Inco =| 

porate into thia epptication all information, confidential or otherwiee, (®) If thle application te for changes in an existing authorization, com 

contained In the application or other form referred to. The incorporated pleto Seotion I and any other sections necoaaary to show all eubstantial 

npplicetion of other form will thereafter, in itn ontiroty, be opon to the changea in Information filed with the Commiasion In prior applications or 
reports. In the epacea below check Sections aubmitted herewith and aa to 


public. K56 7 
nr 0 8 De Sections not submitted herewith refer to the price application or report oon 
» hoary 


Section V-C, Television Droadoast Engineering Data 


F. This appliontion shall be porxpy nf de 8, if the talning the requeated information in accordance with Instruction E. (Mooe- 
applicant le an individual, by has the partnG pif tho 


ty 
iyo lee templated expenditures are lees than $5,000, complete paragraph 1 ot 
pastnorahip; by an officer, Ifo arplicany js n corporation; Gym member | section III only. Section IV le not required for applications for minor 
who In nn officer, If the anyon st le an vn Brd856 annoctntyni by changea not involving change {a power, change in frequency, change in 
nuch duly elected of appoi tM Yraufticiala an may bo competent hed houra of operation, or moving from olty to olty.) 

Tad] eligi- 

aS 

of 


undor the lawe of the men Gay Wied ERENT E AS et 
ory sovernment entity; of bye applied GtiLabwe LJ case Section Noe Paras No» Reference (File or Form No. and Date) 


applicnat's phyaleal dinabi a5" hia abGerdeGrom the uns ates. |(X)section II 

‘The attorney shall, in the ov! signaidlily Fpbyants holy 

pet forth the reason why tho a; 2100 le not Aa SS lioant. (iJ section m1 

In aidition, if any mattor ta atoll soy baale of wha eg REY'® pellet |x] Section Iv : 

only (rather than hia knowledge), PA Sec PAYANS bie Celsection v 

reasone for bolioving that euch atateme: “. _ fave there been any substantial changes Yes o No Oo 
G. Bofore filling out thie mpplicetion, the applicant should familiarize in the information incorporated in this 

himaelf with the Communications Act of 1034, aa amended, Porta 1,2,3 |application by reference in this paragraph? 

end 17 of the Commission's Rules and Reguletions and the Standards of 3. If this application is cont ton the grant of another 

Good Engineering Practice. = pending application, state name of other epplicent end file 
H. BE SURE ALL NECESSARY INFORMATION IS FURNISHED ANO ALL PARAGRAPHS] ramber of other application. 

ARE FULLY ANSWERED. IF ANY PORTIONS OF THE APPLICATION ARE NOT AP+ fe 

PLICABLE, SPECIFICALLY SO STATE. DEFECTIVE OR INCOMPLETE APPLE Rot Contingont 

CATIONS MAY BE RETURNED WITHOUT. CONSIDERATION. z 
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FOC Form 301 Section I, Page 2 


THE APPLICANT hereby waives any claim to the use of any particular frequency or of the ether as against the regulatory power of the 7 
United Stotes because of the previous use of the same, whether by license or otherwise, and requests on authorization in accordance with this 


application. (See Section 304 of the Communications Act of 1934). 
THE APPLICANT represents thot this application is not filed for the purpose of impeding, obstructing, or delaying determination on any 


other application with which it may be in conflict. 
THE APPLICANT acknowledges that all the etatements mode in this application and attached exhibits ore considered incteriol tepresentations, 


‘and that all the exhibits are a material port hereof and are incorporated herein cn :* ot out in ful} in the, application. , 


CERTIFICATION 
I certify that the stotements in this application are true, complete, and correct to the best of my knowledge and belief, end are made in good 


faith. ' 
cy Re ae 166 
__Podruar, v__. 1960 __ 66 , 


4 Kw 
Signed and doted this _/ day of 


EFFECTIVE JANUARY 1, 1964, INCLUDE FILING FTE Guaborlond Broadcasting Co orp, 
WITH THIS APPLICATION, SEE PART 1 OF RCC RULES 
FOR AMOUNT OF FEE. 


WILLFUL FALSE STATEMENTS MADE ON THIS FORM (SIGNATURE) 


ARE PUNISHABLE BY FINE AND IMPRISONMENT. gone cson PF. Lee 
vise _ 18, 1001. 
U. S. CODE, TITLE 18, SECTION 100 rile Say 2osidont 


If applicant 1s represented by lene WLLIAS C. Boechor 314 ProngLux Bld . Wash. D.C 
or engineering counsel, state nar osacté & Schnoidor 1822 Jor? Se e 


and post office address: 

EXHINITS furnished as required by this form: 

Exhibit Noe | Section and Paras Namo of officer or exployee (1) by whom or (2) under 
No. of Form whose direction exhibit was prepared (show which) - 


tI. Jac; ot 
tos 3 ae3c0n Pe Loo (1) . President 


Le t J a ® s e 


Ve2t>)_ t] e 


ive?" ® ® ) e ‘ 


es G., Docohor a) "+ | Consulting Eng. 


: 


Official titje 
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Broadcast aj ,~-cation FEDERAL COMMUNICATIONS COMMISSION 


Name of Applicant 
FINANCIAL QUALIFICATIONS 
OF BROADCAST APPLICANT Cumborland Broadcasting Corp. 


The Canmission is secking in the qrstions that follow informtion as to contracts ard arr: 

s ? angyments now in existence, as we}) as 
any arrangrrents or negotiations, written or oral, which relate to the present or future financing, of the station; ve questions 
mst be answered in the light of this instruction. 


1. a. Give estiroted initial costs of making installation for which application is mde. If performed urler a contract for the 
canpleted work, the facts as to such contract must be stated in Meu of estimates as to the several items. In any event, the cost 
sham mt be the costs in place and reody for service, including the amounts for lebor, supervision, materials, supplies ard 
freight. Cost items such as professional fees, mobile equipment, non-technical studio furnishings, etc. should be incluted under’ 
"Other Items* below. 


Tranenitter proper Antenna system, incluting antenne- Frequency and Studio technical equiprent, 
including tubes ground system, campling equipment, . modulation monitors microphones, transcription 
transrission line equipment, etc. 


2! 300.00 , 43,000.00 


Sontag’ t c00 cease | tee ar 
Eng. 00 first year first year 
Legal &00 

¢ 2,200.00 8 160,000+ 124,380 


bd. State the basis of the estimates in (a) ebove. 


The estinatea aro based upon current market conditions, applicants 
oxperionce in the markot and cquipment quotations. 


“ 


¢. The propose! construction i« to be financed and paid for in the following manner (including specified statements as to the 
approximate amamt to be met art paid for fran each source.) The financial plan should provide for any eriditional construction 
cents should the actual cost exceed the original estimited cost, and also for the early operation of the station in the 

event operating expenses should exceed operating reves: 


Existing Capital New Capital Loans fran banks Profits Crecit, deferred 
7 or others frar existing payments, etc. 
operations 
s See exnioit No$s3 s 
2. 4 Attach as Exhibit No. @ detailed balance sivet of applicant as at the close of 4 month within 90 days of the date of 
the application showing applicant's financial position. If the status and corposition of any assets ari Mabilities on the bal- 
ance sheet are not clearly defined by their respective titles, attach as Exhibit No. schedules which give a canplete an 
alysis of such items 
b. Attoch as Exhibit No. a statement showing the yearly net incare, after Federal incane tax, for each of the past 2 years, 
received by applicant fram the varias types of activity in which he was engaged or from any other saurce. 
3. Furnish the following information with respect to the applicant. only. If the answer in "None" to any or all itern, specifi- 
cally so state: 
a. Aramt of fisris on deposit in bank or other depository Name and address of the bank in which depositet 


yone-géo exhibit No. 3 
Nare and airess of the party in whose neme the money is deponitet 


d. Conditions of deposit (in trust, savirgs, subject to check, on time deposit, who may draw on account ari for what purpose, 
or other carition) 


e. Whether the finds were deposited for the specific purpose of corstructing er crerating the station 


Broadcast Applicatios 


STATEMENT OF PROGRAY SERVICE 
OF BROADCAST APPLICANT 


| The replies to the following 


FEDERAL COMMUNICATIONS COMMISSION 
Name of applicant 


Cumbeslend Broadcasting Corp. 


4°73 


NOTICE TO ALL APPLICANTS 
questions constitute a representation of programming policy upon which the Conmission will rely in 


considering the application. It is not expected that licensce will or can adhere inflexibly in day-to-day operation to the rep- 
resentation here made. However, since such representation will constitute, in part, the basis upon which the Commission acts on 
the application, time and care should be devoted to the preparation of the replies so that they will reflect accurately applicant's 


responsible judgement of his proposed programming policy. 


INSTRUCTIONS, 


te Warngraphs 1 to 4 are divided into a left-hand colum which pertains to past operation and a right-hand colum which pertains to 
proposed operation. Asmileants for new stations or assimmecs or transferees of existing stations are to fill in only the right- 
hand colum while mplicants for authorizations for renewal of existing station licenses are to fill in both colums. 
Program data on past performnce are to be based on the comosite week for tho ycar preceding the date of application except in 
the case of renewal applications where tho ycar preceding the expiration date of the existing license is to be used. The days 
comprising the composite week of each year will be designated by public notice on or about November 15th of that year. 
Program classifications incident to the replics to Paragraphs 2, 3, and 4 below, are to be in accordance with the definitions on 


Page 4 of this Section. 


Assignees or transferees filing FCC Form 314 or 315 need not complete paragraphs 5 or 8 


1. (a) State actual minimmm weekly schedule of operation under 
the present authorization, giving opening and closing time and 
total hours for weekdays and Sunday. rid 


PROPOSED OPERATION (for a typical week) 


(v) State minimm weekly schedule of operation proposed by licen- 


sce, permittee, assignee or transferee, giving opening and 
closing time and total hours for weekdays and Sunday. 


Mon thru Fri - 6PH-12M Total: 
Sat - Noon-11:25PH 51 hrs. 
Sun — 1:00PM = 11:15PH. 40 min. 


2 (a) State for the composite week the percentage of time which} (b) State the percentage of time to be devoted to each of the 


was devoted to each of the following types of programs (totals 
to equal 1009)- 


Entertainment (include here all 
programs which ore intended pri- 
marily as entertainment, such as 
music, drama, variety, comedy, 
quiz, breakfast, children's, etce) 


Religious (include here all ser 
mons, religious news, music, and 
drama, otc.) 


Agricultural (include here all A 
programs containing farm or mar 
ket reports or other information 
specifically addressed to the - © 
agricultural population) : 


Educational (include here pro- 
grams prepared by or in behalf 
of educational organizations, 
exclusive of discussion programs 
which should be classified under 
(6) below) 


News (include here news reports 
and commentaries) 


Discussion (include here forum, 
panel and round-table programs) 


Talks (include here all conver 
sation programs which do not fall 
under Points (2), (3), (4), (5)» 
or (6) above, including sports) 


(8) 
(9) 
(30) Miscellaneous 


(2) Fntertainment (include here all 


following types of programs for a proposed typical week of 
operation under the authorization requested (totals to equal 
400%). Attach program schedule for this proposed typical week 
and indicate thereon the class of each program in eccordance 
with paragraph 4(b). 

programs which are intended prie —_69..3- % 
marily as entertainment, such as 
musi¢, drama, variety, comedy, 
quiz, breakfast, children's, etce) 


Religious (include here all ser- 
mons, religious news, music, and 
.dram, etc.) 


oe 2G 8 


Agricultural (include here all 
programs containing farm or mare 
ket reports or other information 
specifically addressed to the 
agricultural population) 


Educational (include here pro- 
grams prepared by or in behalf 
of educational organizations, 
exclusive of discussion programs 
which should be classified under 
(6) delow) 


News (include here news reports 
end commentaries) 


Discussion (include here forum, 
panel and round-table program) 


Talks (include here all conver- 
sation programs which do not fall 
under Points (2), (3), (4), (5)» 
or (@ above, including sports) 


(174) 


Broadcast Application 


Be (a) Dividing Ue broadcast week into 15 minute periods, 
specify below the mmber of 143 minute periods within such 
15 mimute periods during the compusite week in which were 
broadcast (exclusive of non-commercial spot announcements, 
call letter announcements and promytional announcements for 
sustaining programs): 

No. of 14% minute 


~ periods . 


(1) No spot announcements or 
commercial continuity 


(2) One spot announcement 

(2) Tro spot announcements 

(4) Three spot announcements 

(5) Four spot announcements 

(@) Five or more spot announcements 


Total mumber of 144 minute 
: periods em 3 
State the number of spot announcements (exclusive of non-com 
mercial spot and call letter announcements, and promotional 
omancemnts for sustaining programs) broadcast during whe 


composite week which exceeded one minute in length 
(See definition of spot announcement) 


\ 4. In the tables below the percentages for each segment are to be ¢ 
within the particular segment for the seven days comprising the comnosite week (1 
8 am. to 6 Dem. scgnent, 35 hours for the 6 nem. to 11] Dem segment, and the tota’ 
and 8 aem. for the third segrent). The percentages in the colum headed "Total® are to 


of operating hours for the seven days. 
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Section IV, Page -2 


(>) State what the practice of thie station will be with resect 
eto the number and length of mot announcements allowed in a 


Riven period. 


4°74 


Lpplicant proposes to observo the 
linitoations of tho NAB Tolevision 


Codoe 


Gcacsaliy, spot announcements will 
not excecd.cne minute in length. 


commuted on the basis of 00 percent of the operating hours 
+Cs, if full time operation, 7 hours for the 
1 weekly hours of operation between 11 pem, 
be computed on the basis of wu percent 


The exact number of spot announcements should be stated, including those broadcast within participating programs, but exclurling 
call letter announcements (call letters and location) and promotional announcements for sustaining programs. 


NOTE: The purpose of the following tabulation 1s to enable the Commission to secure quantitative data as to the proportion of 


time (to be) devoted to the various classes of programs. 


atructure is discussed in the Commission's Report of ‘March 7, 1946, 


(a) State the percentage of time which was devoted to each of 
the following classes of program during the composite week. 


PROGRAM LOG ANALYSIS 
(ia percentages) 


(2) Network commercial (NC) 

(2) Network sustaining (NS) 

(3) Recorded commercial (RO). 

(4) Recorded sustaining (RS) 

(5) Wire commercial (WC) 

(&) Wire sustaining (WS) 

(7) Live commercial ac) 

(9) Live sustajning (5) 

(9) Total commercial 
(23+ 5+ 7) 


Total sustaining 
(2+4+0+8) 


(10) 


Complete Total 
® 


(12) Actual broadcast hours 
(per week) 


| (19) No» of epot announce- 
ments (SA) (per week) 


(65) 


(34) Now of non-conmercial 
spot announcements (NCSA) 
(per week) 


The function o: 


f each class of program as part of a diversified program 


entitled "Public Service Responsibility of Hroajcast Licensees". 


(©) Show in the table below the percentage of time proposed to 
be devoted to each of the following classes of programa during 
@ proposed typical week of operation, 


Network commercial (xc) 
Network sustaining (NS) 
Recorded commercial (RC) 
Recorded sustaining (RS) 
Wire commercial (WC) 
Wire sustaining (4S) 
Live commercial (LC) 
Live sustaining (LS) 

(v) Total commercial 

(145+5+7) 


Total sustaining 
(2+4+6+8) 


(iv) 


(65%) Comlete Total 


(12) Proposed broadcast hourn 
(per week) 


(19) Noe of spot announce- 
ments (SA) (per week) 


(14) Noe of non-commercial 
spot announcements (NCBA) 
(per week) 


6pm 


PROGRAM LOG ANALYSIS 
(im percentages) 
Sams 6 pm- All 
lip.m other 
hours 


Tote) 


‘7101. Bleb 5805.28.) 


RE CES ee 
1365-3 06-9005? 
81.8 9hs.6 58.5 BO. 


28.2...52hb1.5...96f 


100% 100% + 100% 


11. —35. 52h0..513 (r) 
_70. -1h0 —30 240 


15. —35 —7 —57 


saad (175) 


Broadcast Application STATEMENT OF PROGRAM SERVICE Sectioa IV, Page 3 


Se (a) Attach as EXhibit Noe the original or one exact 8. If this application is for an 
cony of the program log for the seven days comprising the com- FM authorization, will the programs Yes | vo[_]} 
Posite week analyzed in the preceding paragraphs. (If original of any AM station operating in the same aren be duplicated? 
| lows are submitted they will be returned.) If the answer in yes 
(b) What year's composite week has been analyzed in the fore (a) How many hours per day will be 
going paragraphs? devoted to duplicated programs? 


Gea c WITT ne RENPON AL ALS one (>) Call letters and location of the AN station 
affiliated with any network? Yes Ex] No Cs) 4 ; 
of the answer is "Yes", give the name of the network. 4°75 


See Exnibit No. & 


(c) What kinda of programa (muical, sports, etce) wil] be 


Attach Dit No. prative statement on the 
7 Attach as Exh. ho. 5 @ nar’ duplicated? 


policy to be pursucd with respect to milking time available for 
the discussion of public issucs, including illustrations of the 
types of programs to be broadcast and the methods of selection of 


subjects and participantse s 


B. State the average number of houra per week which will be 
used in advertising or promoting any business, profession or 
activity other than bronsicasting in which the applicant is 
engaged or financially interested either directly or indirectly. 
If this is an application for renewal of license, show this 
data for the past license period alan. Occasionally. 


not to oxceed 1 hr. per week 


W. If the data furnished in response to the questions in this 
Section IV do not in the applicant's opinion adequately reflect 
station operation, attach as Exhibit Noe @ statement 
setting forth any additional progrom data that the armlicant 
desires to call to the Commission's attention. (If the aupli- 
cant feels that the program material classified in Paragraph % 
is susceptible of classifications other than those listed he 
may supplement Paragraph 2 with an explanatory statement in 
this Exhibit.) 


12. If this application is for a television authorization, will programs be broadcast in color? Yer J No oO 
If "Yes", will programs be: Network & Local Live [_] loca] Slide 0 


State epplicant’s general plans for staffing the station, including the number of employees in each department (ise. program, 
commercial, technical, etc.), and the names, residence and citizenship of the general manager, station manager, program 
director and other department heads who have been employed or whom the applicant expects to employ. 


Jackson F. Loe - Gonoral Ngr. - Fayotteville,N.C. - US 

Staff will consist of: Program Dept.-Program Director, 1 Newsman, 
1 Film man, 1 Pvoducer-director, 2 Staff announcers, 1 Continuity 
Writer (Partetino), 1 Artist; Salos Dopt. - 2 Salesmen; Technical 
1 Chie? engincer, 1 canoraman, 1 tochnioian, 1 production man; . 
Othora:e 1 traffie managor (partetino), 1 bookkeepor (part-time). 
All omployoos to bo hired will be oitizons of the United States. 


Broadcast Application STATEMENT OF PROGRAM SSRVICB Section IV, Page. 4 
PROGRAM GLASSIPICATION 4°76 


Pict A commercial program (C) is any program the time for which is paid for by a spossor or asy program which 
is interrupted by a spot announcement (as defined below), ot intervals of less ‘than 14 1/2 minutes. A network 
program shall be classified as “commercial” if it is commercially sponsored on the network, even though the 
Particular station is not paid for carrying it--unless all commercial announcements have been deleted from the 
Program by the station. Cooperative programs furnished to its affiliates by a network which are available for 
local sponsorship are network sustaining programs (NS) if no local sponsorship is involved and are network 
commercial programs (NC) where there is local sponsorship even though the commercial announcement is made by 
the station's lecal announcer. 


(It will be noted that any aga minute segment of a program which is interrupted by a commercial announce- 
ment is classified as a commercial program, even though the purchaser of the interrupting announcement has not 
also purchased the time preceding and following. The result is to classify so called "participating" programs 
as commercial. Without such a rule, a xs-miaute program may contain 5 or even more minutes of advertising and 
Still be classified as "sustaining". Under the proposed definition, a program may be classified as “sustaining” 
although preceded and followed by spot announcements, but if a spot announcement interrupts a program, the 
dys minute segment so interrupted must be classified as "commercial.") 


A sustaining program (S$) is any program which is neither paid for by a spossor nor interrupted by a spot 
announcement (as defined below.) 


A network program (N) is any program furnished to the station by a network or another station. Delayed 
prosdcasts of transerived programs or films, originated by networks are Classified as "network" not “recorded.” 
. Cooperative programs furnished to its affiliates by a network which are available for local sponsorship are 
network sustaining programs (NS) if n0 local sponsorship is involved and are network commercial programs (NC) 
where there is local sponsorship even though the commercial announcement is made by the station's local 
announcer. Programs are classified as network whether furnished by a nationwide, regional, or special network 


or by another station. 


A recorded program (R) is any program which uses phonograph records, electrical transcriptions, films, 
or other means of mechanical reproduction in whole or in part--except where the recording is wholly incidental 
to the program and is limited to background sounds, sound effects, identifying themes, musical "bridges", etc. 
A program part transcribed or recorded and part live is classified as "recorded" unless the recordings are 
wholly incidental, as above. A transcribed delayed broadcast of a network program, however, is not classified 
as"recorded” but 2s "network." A recorded or filmed program which is a local live program produced by the 
station and recorded for later broadcasting by the station shall be considered a local live program. 


A wire program (W) is any program the text of which is distributed to a number of statiogs by telegraph, 
teletype, Or similar means, and read in whole or in part by a local announcer. Programs distributed by the 
wire news services are “wire” programs. A news program which is part wire and in part of non-syndicated 
origin is classified as “wire” if more than half of the program is usually devoted to the reading verbatia, or 
virtually verbatim, of the syndicated wire text, and otherwise is classified as "live." 


A local live program (L) is any local program which uses live taleat exclusively, whether originating 
in the station's studios or by remote control. Programs furnished to a station by a network or another sta~ 
tion, however, are not classified as "Live" but as "network".. A program which uses recordings in whole or 
in part, except in a wholly incidental manner, should not de classified as “live” but as “recorded.” bire 
programs, as defined above, should likewise not be classified as "live". A recorded program which is a local 
live program produced by the station and recorded for later broadcasting by the station shall be considered 
a local live program. 


A non-commercial spot announcement (NCSA) is an announcement which is not paid for by a sponsor and 
which Is devoted to a non-profit cause--e.g., war bonds, Red Cross, public health, civic announcements, 
etc. Promotional announcements should be classified as "non-commercial spot announcements” if the program 
promoted is a sustaining program; other promotional announcements should be classified as "spot announce- 
meats". Partiqipating announcements should not de classified as "non-commercial spot announcements" but a3 
“spot announcements." War bond, Red Cross, civic and similar announcements for which the station receives 
remuneration should got be classified as "non-commercial spot announcements” but as “spot announcements.” 


A spot announcement (SA) is any announcement which is neither a non-commercial spot announcement (3s 
above derinedl DOr a Station identification announcement (call letters and location). An announcement 


should be classified as a "spot announcement," whether or not the station receives remuseration, unless it 
is devoted to a nonprofit cause. Sponsored time signals, spomsored weather announcements, etc. are spot aa= 
nouncements. Unspoasored time signals, weather announcements, etc., are program matter and n0t classified 
as announcements. Station identification announcements should not be Classified as either non-commercial 
spot announcements or spot announcements, if limited to call letters, location and identification of the 
licessee and network. Commercial continuity om spomsored programs ts not Classified ss spot anaovacenests. 
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[Rec'd. February 7, 1966] Exhibit No. 3 


Section Il, Para. 1-4 
Cumberland Broadcasting Corp. 


FINANCIAL PLAN 


Cumberland Broadcasting Corp. is a new corporation which has 
never engaged in business, which was acquired for the purpose of en- 
tering into the television broadcasting in Fayetteville, N.C. Conse- 
quently, it has no income forthe past two years. Because the corpora- 
tions assets consist solely of agreements to subscribe to stock plus 
paid in capital, a balance sheet seems unnecessary. As indicated by 
the attached agreement, assets consist solely of cash subscriptions 
receivable of $60,000.00. 

From the attached agreement among shareholders and bank let- 
ters, it may be seen that the corporation will have $60,000 in cash 
available from stock subscriptions, plus $150,000 in the form ofa 
bank loan. In addition, there is available from RCA equipment credit 
of $117,000, as indicated by the attached letter from the RCA Wash- 
ington office. Thus, capital in the total amount of $327,000 is avail- 
able for construction and operating capital. This is more than adequate 
to cover the projected cost of construction and operation. 

It should be observed that the applicant's calculations of available 
revenues are based upon current market conditions in Fayetteville. 
After study of the Fayetteville market and the current competitive struc- 
ture in the community, applicant's officers have concluded that these 
are reasonable projections. Any increase of competition from existing 
television stations would have a very substantial adverse effect upon 
projected revenues and could require re-evaluation of the prospects 
that the proposed station might succeed economically. 
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[Rec'd. February 7, 1966] Exhibit No. 4 
Section IV, Para 2(b) 
Cumberland Broadcasting Corp. 


PROPOSED PROGRAMMING 


The attached program schedule has been prepared by the applicant 
on the basis of its understanding of the needs and interests of Fayette- 
ville and Cumberland County. Jackson F. Lee, President of the appli- 
cant Corporation is licensee of station WFAI in Fayetteville and is in- 
timately familiar with the service area. The remaining shareholders 
have lived and worked in the area for many years. 

The schedule has been prepared on the assumption that network 
programs will be available to the proposed station. Conversations with 
network representatives indicate that such programs will be available 
to the proposed station, assuming that there is no change inthe compet- 
itive structure in the market. Any increase of signal strength froma 
VHF station would severely prejudice the opportunity to obtain network 
programs. Availability of network programs is considered essential 
to the economic health of the proposed station. 


[205 ] 


Proposed Program Schedule 
Monday through Frida 
Program 


Local News—Locally gathered; 
regional and state reports from 
wire service; filmed local 
highlights. 


Sports — Locally originated; 
national, regional and local 
sports, plus interviews with 
local sports personalities. 


Weather — Locally originated. 


Military Report — News on 
activities to be furnished (and 
probably produced) by informa- 


6.30 PM 
7.00 PM 
7.30 PM 
8.00 PM 
9.00 PM 
10.00 PM 
11.00 PM 


11:10 PM 


11.15 PM 
11.20 PM 
12.00 M 


12.00 N 


12.15 PM 


12.30 PM 
1:00 PM 
4.00 PM 
6.00 PM 


(205-206) 


tion Offices of XVIII AB Corps., 
Ft. Bragg; 82nd AB Division, 

J. F. Kennedy Special Warfare 
Center; and Pope AFB. 


Network news 
Local News 
Network. 
Network. 
Network. 
Network. 


News — Local, state and national 
from wire services; locally gathered; 
filmed highlights. 


Sports — Locally originated; 
Mostly late scores 
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Program 
Weather — Locally originated. 


Nework. 
Sign-off. 
Saturday 


County Agent's Report — Weekly 
report from Cumberland County 
Agriculture Agent, locally originated. 


News and Weather — Locally 
originated 


Network. 
Network program(s). 
Sports — From network. 


Local News — Locally gathered; 
regional and state reports from 
wire service; filmed local high- 
lights 


Sports — Locally originated; 
national, regional and local sports, 


(206-207) 


a 


plus interviews with local sports 
personalities. 


Weather — Locally originated. 


Military Report ~ News on activi- 
ties to be furnished (and probably 
produced) by information offices 

of XVI AB Corps., Ft. Bragg; 82nd 
AB. Division, J. F. Kennedy Special 
Warfare Center; and Pope AFB. 
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Time Program Origin 


6.30 PM Network NC 
7.00 PM City and County Report. LS 
7.00 PM Network NC 
8.00 PM Network. NC 
9.00 PM Network. NC 
10.00 PM Network. NC 


11.00 PM News — Local, state and national 
from wire services; locally gathered; 
filmed highlights. 


11.10 PM Sports — Locaily originated, 
mostly late scores. 


11.20 PM Weather — Locally originated. 
11.25 PM _Sign-off. 
Sunday 
1.00 PM Baptist Hour — Filmed. 
1.00 PM Gospel Show — Filmed. 


2.00 PM Network shows. 
(During sports season this could 
be various games). 


Local panel show — A panel of news- 
paper and radio and TV newsmen in- 
terviewing local personalities. 


(208, 239) 
[208] 
Program 


College Program — Methodist 
College and Fayetteville State 
College would, on alternate 
weeks, present school news, 
plays, choirs, etc. 


News, Sports and Weather. 


High School Reporter — Informa- 
tion from all city and county high 
schools. 


6.30 PM News, Sports and Weather. 
11.15 PM _ Sign-off. 
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ere 
PETITION FOR RECONSIDERATION 
Cumberland Broadcasting Corp. (Cumberland) and Jackson F. 
Lee, by their attorneys, respectfully submit this petition for reconsideration 
of the Commission's action of January 12, 1966, granting the application 
of Atlantic Telecasting Corporation (Atlantic) for a construction permit 
to move the transmitter site of station WECT, Channel 6,\ Wilmington, 


1/ 
North Carolina. The following is submitted in support of this petition: 


Ke Preliminary Statement 


1. Cumberland is a corporate applicant for a new UHF television 


station proposing to bring a first service to Fayetteville, North Carolina 


—_——$—— 
1_/ This petition is filed pursuant to the terms of Section 405 ‘of the 
Communications Act and Section 1.106(f) of the Commission's Rules, 
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ee 
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on Channel 33. Its application was filed on February 7, 1966. Jackson 


F. Lee is president, a director and a 25% shareholder of Cumberland. 


He is also licensee of standard broadcast station WFAI, Fayetteville, 


North Carolina. 

2. On January 4, 1966, counsel for Jackson F. Lee filed a 
letter with the Commission on behalf of Mr. Lee, stating that it was 
anticipated that an application would be filed within two weeks in the 
name of Cumberland Broadcasting Corporation for a new station in 
Fayetteville. In this letter, it was noted that the pending Atlantic 
application proposed a leas of the transmitter site for station WECT in 
the general direction of Fayetteville. It was observed, on the basis of data 
in the application, that WECT presently placea a weak Grade B signal 
in Fayetteville, and that the proposed move would increase this signal 
to a city-grade quality. Because of the destructive impact that such a 
move would have upon prospects for development of a UHF station in 
Fayetteville, it was requested that the application be designated for 
hearing upon appropriate issues. 


3, The application to move station WECT was granted on 


“January 12, 1966, Cumberland filed its application for a new station 


oad 
2) 
on Channel 33 in Fayetteville on February 7, 1966. Because the 
petitioners believe that the Commission's action is so clearly contrary 
to its announced policies concerning the development of UHF broadcasting, 


the petitioners now seek reconsideration of this action. 
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a a 
B. Standing 

4, Both Jackson F. Lee and Cumberland are clearly parties in 
interest who are aggrieved and whose interests are adversely affected 
by grant of the Atlantic application. As the licensee of a standard broadcast 
station serving Fayetteville, Mr. Lee must rely upon this Sommnuniey 
for advertising revenues to support the operation of his station. Similarly, 
Cumberland must rely upon advertising revenues from Rayaneriite 
and environs to BeAont its proposed operation. 

5. It is clear beyond question that a grant of the Atlantic application 
will increase its capacity to compete for revenues in Fayetteville. The 
WECT signal in Fayetteville will be raised from a weak Grade B quality 


3/ 


to city grade level. In its statement concerning a survey of the new area 


2 / Filing of the application was delayed beyond the two weeks anticipated 
on January 4, as the Commission's action granting the Atlantic 
application required extensive evaluation and complicated the process 
of organizing an applicant. ; 


3/ Statements in this petition concerning the WECT proposal are based 
upon factual statements contained in the application (BPC T-3477). 
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to be served, Atlantic alleges that it has discussed program service 


- with the Mayor of Fayetteville, the Executive Secretary of the 
Fayetteville Merchants Association, and various other Fayetteville 
residents, including many persons primarily concerned with advertising 
(Ex. 4, BPCT-3477). In fact, Atlantic even states that it intends to 
establish auxiliary studios to serve Fayetteville to cover local events 


and originate local news (id. p.2). Thus, Atlantic will be competing with 
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petitioners for ita ._program material , audience and revenues. Petitioners' 
economic injury from this increased competition is so clear that extensive 


4/ 
discussion and citation is not required. 


C. Impact upon development of UHF Television 
Service in Fayetteville. 


6.- It seems almost superfluous to state that the Commission 
has expressed great concern.about development of telecasting in the 
UHF band of the spectrum. Many years ago, it was recognized that if 
television broadcasting was to become a truly nation-wide service with 
maximum service to local communities,it would be necessary to develop 
healthy stations in the UHF band. Pursuant to this objective, the Commission 
“4/ See e.g. Federal Communications Commission v. Sanders Brothers Radio 
Station, 309 U.S. 470.As to standing of an applicant, see Rhode Island 
Television Corporation v. Federal Communications Commission, 116 


U.S. App. D. C. 40,43; 320 F 2d 762 (1963). 
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succeeded in convincing the Congress that unprecedented legislation was 
required to foster the development of this service. Since that time, 


the Commission has steadily maintained a course designed to protect 


and foster the development of UHF television service. This course will 


clearly be reversed if WECT is allowed to move to Fayetteville,and this 
is the practical effect of the proposed move in transmitter location. A 
brief review of recent Commission actions helps to place this case in 


perspective. 
7. A chronolegical review of cases showing the Commission's 
concern for development of UHF telecasting since the passage of 


"all-channel receiver legislation" describes the course which has 


(243-244) 


been steered so steadily for the past few.years: 

a. VHF Drop-Ins., 25 RR 1687. The Commission rejected 
proposals to bring a new VHF television service to seven major cities, 
because VHF assignments in these cities would deter the geowth of UHF, 
It was recognized that VHF service would more quickly satisfy local 
needs, 'but such action seems shortsighted compared with our primary 
goal of*providing the optimum conditions for UHF growth". (25 RR at 1691). 

b. KTIV Television Co., 2 RR 2d 95. Applications for | 
increase in tower height and a move of the transmitters of VHF television 


stations were set for hearing because the increased signal would further 
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encroach upon the service area of an existing and established UHF 
television station. ''The Commission's concern with the plight of 
UHF stations in a VHF dominated area is too well known to require 
discussion here." ( 2 RR 2d at 97). 

c. Triangle Publications, Inc. » 3 RR 2d 37, The Commission 
refused to permit the move of a VHF television station's isduanitetes, 
not only because it would encroach upon areas already served by UHF 


stations, but also because it would place a Grade A signal in New London 


‘and Norwich, thus delaying, if not discouraging the use of UHF channels 


allocated to these communities. The Commission stated that it: 


".-- deemed it essential to foster optimum conditions for the 
growth of UHF and to take no steps, unless required by other 
exceptional public interest considerations, which would reduce 
the demand for UHF service" (3 RR 2d at 53) 


d. Selma Television, Inc., 4 RR 2d 714. The Commission 
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set for hearing an application to move the transmitter of a VHF television 
station, despite the fact that the VHF station was losing money, because 
of the impact of the move upon UHF development. The Commission 
recognized the "inescapable conclusion" that a UHF station will suffer 
losses from the introduction of an improved VHF signal in the area. 

(4 RR 2d at 720). : 


e. Channel Assignment in Bloomington; Indianapolis, 


5 RR 2d 1744, The Commission refused to allow a VHF station to become 
R45 

the 4th VHF station in a market because it would discourage UHF 

development. 


x 


8. In light of the above cases it is clear that the Commission 


must either set the Atlantic application for hearing or drastically alter 


its policy designed to foster the development of UHF telecasting. 
Fayetteville is presently ripe for development of a local UHF television 
service. The effects of "all channel receiver legislation" are being felt. 
At present Fayetteville is not served by any citygrade signals and by 
only one weak Grade A signal from WTVD, Channel 11, Durham-Raleigh, 
North Carolina. Both WECT and WRAL-TV, Channel 5, RaleighDurham 
provide all of Fayetteville with only Grade B service. A very small 
part of the city receives Grade B service from WGHP-TV, Channel 8, 

5 
Greensboro,High Point and Winston-Salem, North Carolina. a 
The community is sufficiently distant from present VHF transmitters to 


encourage construction of a new UHF station. It is apparent from a 


review of the Cumberland application, however, that prospects are not 
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sufficiently bright to allow intrusion of a strong VHF signal of citygrade quality 
if UHF service is to thrive. The applicant's projections of revenue are based 


upon the present status of competition (See Ex. 3 to Cumberland application). 


_2/ statements concerning existing service are based upon examination 
of the Commission's license files. 
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The applicant's proposed programming includes attractive network 

programs deemed naceseacy. for economic survival (See Ex. 4 to application). 
Clearly, as the applicant has stated, any increase in VHF signal strength 

in the market will severely prejudice its opportunity to obtain revenue 


and network service. 


9. A simple review of the Atlantic application demonstrates the 


immense competition which WECT proposes in the Fayetteville market. 
In fact, it is clear that Atlantic really proposes a "move-in'' to | 
Fayetteville while maintaining a technical as signment to Wilmington.. 
Operating as proposed, Atlantic will barely place a citygrade signal over 
Wilmington, A signal of almost equal strength will be placed in Fayetteville. 
. Atlantic proposes auxiliary studios in Fayetteville. Fayetteville is a 
larger market than Gili = aa will consequently receive extensive 
attention from Atlantic's sales department, The intensive nature of the 
competition which may be expected in Fayetteville if WECT is allowed 
’ to move is quite clear. 


10, Furthermore, it seems clear that there is no overriding public 


_6/ Cumberland County (Fayetteville) contains 33, 200 TV homes compared 
to New Hanover County (Wilmington) with 19, 600 TV homes (1965 
TV Factbook, p.. 455-b) 
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wAC 
interest consideration which requires that station WECT move toward 
Fayetteville. In Exhibit No, 2 to its application, Atlantic states that its 
net income, after Federal Income Taxes, has exceeded $100, 000 in 
calendar years 1962 and 1963. 
Conclusion 
Predictions of the impact of a strong new VHF signal upon 
development of a new local service in the UHF"band cannot be made with 
precision. Nevertheless, the Commission has not hesitated in the past 
to resolve any possible doubt in favor of UHF development. In the 
instant case, it is Sisiee that the WECT move to Fayetteville will place 
ponderous burdens upon development of a local service in that community. 
These burdens may well be crushing. Station WECT is thriving at its 
present location, There is no reason that Atlantic's desire for a larger 
audience should be allowed to stifle a new local service in Fayetteville. 


The public interest requires that the Atlantic application be set for hearing 


on issues concerning impact upon development of local UHF service to 


Fayetteville. 250 
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OPPOSITION TO PETITION FOR RECONSIDERATION 


Atlantic Telecasting Corporation, the applicant in the captioned 
proceeding, (hereinafter "WECT"), by its attorneys, requests that the 
"Petition For Heconeideration! filed herein by Cumberland Broadcasting 
Corp. and Jackson F, Lee on February 9, 1966, be dismissed, or in the 


alternative, be denied, In support of its request, the following is shown: 
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a nnn EERE 
Preliminary Statement 


1. The subject application of WECT was filed with the Commis- 


sion on December 17, 1964 and subsequently accepted for filing on Janu- 


ary 4, 1965. ae One year later, by letter addressed to the Commission 


dated January 4, 1966, a request on behalf of Jackson F. Lee was made 
to designate the subject application for hearing "on issues concerning the 
impact of /WECT's/ proposal upon development of UHF television service 
in Fayetteville", The letter clearly indicated the request to be prompted 


by Mr, Lee's being involved "in the process of preparing an application 


1/ FCC Public Notice (Mimeo, No. 61545), dated January 4, 1965, 


Report No, 7441, Broadcast Applications Accepted and Tendered 
For Filing, page 4, 3 
woL 
for a new television broadcast station to serve Fayetteville, North Caro- 
lina, proposing operation on Channel 33 in that community", The need 
for a hearing was essentially premised on the following assertion: 
. Mr. Lee has concluded that prospects for 
development of a local UHF station in the market 
are favorable at this time, Any adverse develop- 
ment, however, such as the intrusion of a new 
strong signal, would have a serious adverse effect 
upon development of a local station. 

2. Subsequently, on January 7, 1966, WECT filed a Petition to 
Dismiss the letter request, pointing out that the objection was untimely 
and that, as a mere potential UHF applicant, Mr. Lee could not be con- 
sidered a "party in interest" having the requisite standing to raise the 
offered objection or to request a hearing, 

3. By letter dated January 12, 1966, the Commission granted 


WECT's application, 2/ and by letter dated January 13, 1966, notified 


counsel for Mr. Lee: 
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The Commission, on January 12, 1966, granted 
the application after finding that the public interest, 
convenience and necessity would be served thereby, 
In taking this action, the Commission carefully con- 
sidered your letter and determined that the matters 
raised therein did not warrant designating the appli- 
cation for hearing. 

4, By "Petition For Reconsideration" dated February 9, 1966, 
the same matters raised in the earlier letter to the Commission are 
reiterated. However, inasmuch as the instant Petition is presented on 
behalf of two distinct parties -- Cumberland on the one hand and, for the 
first time in this proceeding, WFAI, Fayetteville, North Carolina, on 


the other -- certain procedural consequences are most clearly understood 


2/ Cf, FCC Public Notice (Mimeo. No, 78695), dated January 13, 
—~ 1966, Report No, 5843, Broadcast Actions, page 2, 


KOK 


by a preliminary consideration of each petitioner separately, 
Jackson F, Lee 


5. As indicated in the Petition, Mr. Lee is the licensee of 
standard broadcast station WFAI, Fayetteville, North Carolina, Inas- 
much as Mr. Lee, as licensee of WFAI, has not participated in this pro- 
ceeding heretofore (see paragraph 8, below), and since there is a com- 
plete lack of detail regarding any possible economic injury to WFAI by 


virtue of the subject grant to WECT, a serious question is raised as to 


whether: Mr.. Lee (herdinaftér)""WFAI") is in fact a "party in interest", 


Section 1, 106(b) of the Commission's Rules requires that a request for 
reconsideration filed by one not a party to the proceeding "state with 
particularity the manner in which he is aggrieved or his interests are 


adversely affected by the action taken. . . ". WFAI, therefore, 
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bears the affirmative burden of showing how the grant of WECT's appli- 
cation is injurious to its operation. 

6, Conspicuously, however, the only adverse consequence 
alleged is that to the development of UHF in Fayetteville. Clearly, 
WFAI's interest as an AM licensee cannot be considered such that an 
alleged injury to "local UHF service to Fayetteville" can be equated to 
ne injury to WFAI, For while Mr, Lee is a stockholder in Cumberland, 
it must be remembered that there are two distinct entities involved -- 
the existing AM licensee and the incorporated UHF applicant, Indeed, 
assuming some ineveased competition to WFAI sufficient to establish 
WFAI technically a "party in interest", reason dictates that standing to 
raise questions as to the impact of WECT's move on UHF in Fayetteville 
is still not present. Moreover, even WFAI's claim of economic injury . 
253 
for purposes of asserting status as a "party in interest'' seems somewhat 


ludicrous, inasmuch as net income for the four Fayetteville AM stations 


had increased from a loss of $23, 497 in 1960 3/ to a gain in 1964 of 


$52,761, 4/ with a continued growth indicated, Finally, to the extent 
that an operating Channel 33 in Fayetteville would be competing with 
WFAI in much the same manner alleged to be WECT's intent, WFAI's 
position herein is suspiciously compromised, if not fatally jncsuvintent 
7. The question of WFAI's standing, while highly doubtful, need 
not be the controlling factor in dealing with WFAI's Petition, however, 
since its complete failure to observe appropriate pre-grant procedures 
is adversely dispositive, It is axiomatic that, in addition to standing, 
compliance with the Communications Act and the Commission's Rules is, 


likewise a necessary prerequisite to the Commission's considering the 
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instant Petition. And even the most cursory review of the chronological 


facts demonstrates not only a non-compliance with, but a clear disre- 


. 


gard of the Commission's procedures. 

8. Under Section 309(d) of the Communications Act, WFAI had 
a right to file a pre-grant objection to WECT's application, Section 
1.580({1) of tye Commission's Rules prescribes the procedures to be 
followed: 


Any party in interest may file with the Commis- 
sion a petition to deny any such application (whether 
as originally filed or amended) no later than 30 days 
after issuance of a public notice of the acceptance ior 
tiling of any Such application or amendment thereto 


(Emphasis supplied.) Here, of course, no such petition was timely filed 


3/ Public Notice, Final AM-FM Broadcast Financial Data -- 1960, FCC 


Mimeo. No. 12 November 8, ie 


4/ Public Notice, AM-FM Broadcast Financial Data -- 1964, FCC 
— Mimeo. No. 74940 (October 22, 1965). 


woo 
by WFAI. Moreover, while the January 4, 1966, letter filed with the 
Commission by the Cumberland group alluded to Mr, Lee by name, all 
references were to his participation in a potential corporate applicant 
for Channel 33, ‘Bayettevilie, and to the alleged detriment accruing to 
the hypothetical licensee of that channel. In no way, therefore, could 
that letter be construed a pre-grant objection by WFAI, 


9, Not having availed itself of the appropriate pre-grant pro- 


cedures, WFAI's Petition For Reconsideration must be considered de- 


fective, Blackstone Broadcasting Co., 6 R,R. 2d 204 (1965); Roy H. 
Park Broadcasting, Inc., 4 R.R.2d 330 (1965); Millers Rivers Trans- 
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lators, Inc,, 25 R.R. 516 (1963); Video Utility Corp., 25 R.R. 851: 
(1963), 

10. Neither has WFAI offered any satisfactory explanation for its 
non-compliance with the procedures outlined in Section 1,580 of the Rules, 
However, Section 1.106 of the Rules, governing WFAI's position here, 
provides, in relevant part: 

_ (b) Except where the Commission has denied an 
application for review without specifying reasons ; 
therefor, any party to the proceeding, or any other 
person aggrieved or whose interests are adversely 
affected by any action taken by the Commission or by 
the designated authority, may file a petition request~- 
ing reconsideration of the action taken, If the petition 
is filed by a person who is not a party to the proceed- 
ing, it shall state with particularity the manner in 


which he is aggrieved or his interests are adversely 
aitfected by the action taken, and shall show goo 


Feason why it was not possible for him to participate 

in the earlier stages of the proceeding. 
(Emphasis supplied.) As indicated earlier, public notice of the acceptance 
for filing of the subject application had appeared on January 4, 1965, more 
than 13 months prior to the date of WFAI's pleading herein, However, no 
"good reason why it was not possible for [WFAIT/ to participate in the 

ZOO 

earlier stages of the proceeding" has been advanced, 

11, It should be emphasized that the Commission's requirement 
of filing a pre-grant objection as a prerequisite to succes sfully petition- 
ing for pectnaideration of a grant is not a mere "procedural nicety" to 
be ignored and lightly waived, Indeed, the United States Court of Appeals 
for the District of Columbia Circuit has consistently endorsed the Com- 
mission's promulgation and enforcement of Section 1, 106 in the context 
of post-grant objections, In Valley Telecasting Co. v. FCC, 118 U.S. 


App. D.C, 410, 336 F, 2d 914 (1964), for example, the Court stated: 
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[Sections 1. 106(b) and 1, 106(c) of the Rules/ estab- 
fish certain standards which are to govern the grant- 
ing of petitions filed under Section 405 /of the Act/. 
These standards are designed to accommodate the 
public interest in the unusual case, They demand 
either that a good reason be given why a pre-grant 
opposition was not utilized or a pleading of facts 
which, if shown to be true, clearly point to an injury 
to the public sufficient to outweigh considerations of 
administrative orderliness. . . . 


. . . . 


Congress clearly recognized that sound regulation has 
procedural as well as substantive elements, and that 
"the public interest, convenience, and necessity'' com- 
prehends both. Orderliness, expedition, and finality 
in the adjudicating process are appropriate weights in 
the scale, as reflecting a public policy which has 
authentic claims of itsown. .. . 


The Court's position underscores its awareness of the Congressional 


intent in having accorded the Commission authority to require the pre- 


sentation of pertinent information by interested parties prior to the grant 


of a perding application, As the Court noted in Springfield Television 


Broadcasting Corp. v. FCC, 117 U.S.App.D.C, 214, 328 F, 2d 186 


(1964): 


Congress, in amending Section 309 of the Act, ob- 
viously intended that oppositions to applications to 
grant construction permits should be filed before 


KoO6 


the grant, rather than after, as in the prior pro- 
cedure, In reporting this amendment, the House 
Committee on Interstate and Foreign Commerce 
stated: 


"| 6 The committee wishes to make 
clear that, in any situation where a petition 
to deny could have been filed by a party in 
interest prior to grant, the normal standards 
with respect to petitions for rehearing will 
apply, so that (1) no matter may be raised in 
a petition for rehearing which could have been 
raised with reasonable diligence by a petition 
to deny, and (2) any matter that was raised in 
a petition to deny and disposed of by the Com- 
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mission need not be considered or discussed 
in detail if it is raised again." 


Thus, while in amending Section 309 Congress did not 
provide for a mandatory pre-grant procedure, it fully 
anticipated that under the amendment this would be 
the normal procedure, and that when a party for the 
first time appears in the proceeding with a petition for 
reconsideration, he should show why he has withheld 
the facts, or was unable in season to obtain the facts, 
on which he relies, Certainly "/w/e cannot allow the 
appellant to sit back and hope that a decision will be 
in its favor, and then, when it isn't, to parry with an 
offer of more evidence. No judging process in any 
branch of government could operate efficiently or 
accurately if such a procedure were allowed," 
Colorado Radio Corp. v. Federal Communications 
Commission, 73 App.D.C, 225, 227, 118F. 2d 24, 
26 (1941). 


12. Conspicuously, WFAI has not made any showing whatever 
indicating "good cause" for not having participated earlier in this pro- 
ceeding, as Section l. 106(b) of the Rules requires. Moreover, this 


petitioner has not alle ged the existence of any new facts which it ‘did © 


not know or could not have discovered, which prevented its earlier 


participation, as required by Section 1, 106(c). Accordingly, not having 

availed itself of appropriate pre-grant procedures, and offering no show- 

ing of good cause for not having done so, the Petition For Reconsideration, 

as it relates to WFAI (Mr. Lee personally), must be dismissed, Cf, 
Aad 

WLIL, Inc,, _ Us S. App.D.C, __"_, 352 F, 2d 722 (1965); Valley 

Telecasting Co, v. FCC, supra; Springfield Television Broadcasting 

Corp. v. FCC, supra; Blackstone Broadcasting Co,, supra; Roy H, 

Park mebadexsting, Inc., supra. 


Cumberland Broadcasting Corp. 


13, On February 7, 1966, Cumberland Broadcasting Corp, 


(hereinafter "Cumberland") filed its application for Channel 33, 
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Fayetteville, North Carolina, It now relies on its status as an appli- 
cant for Channel 33 to establish its standing to file the instant Petition, 
WECT submits that by no reasonable construction of law or the Com- 
mission's Rules can Cumberland be characterized a "party in interest" 
having standing to file the pleading with the Commission. 

14, At the time the letter of January 4, 1966 (see paragraph l, 
supra) was filed with the Commission, it was alleged to be offered 
essentially on behalf of a to-be-formed applicant. The Commission's 
rejection of the request for a hearing on WECT's application was emi- 
nently correct, constituting a clear recognition of the fact that a mere 
potential applicant has no standing to raise such pre-grant objections, 


E, g., Joe L, Smith, Jr., 5 R.R, 2d 422, 423 (1965); James E, 


McKahan, 21 R.R.195 (1961); Connecticut Radio Foundation, 17 R.R. 215 


(1958). 

15. Cumberland now indulges the mistaken notion that its current 
status as an applicant for Channel 33 in Fayetteville suddenly vests it 
with the standing lacked earlier, In point of fact, however, it is still not 
a “party in interest", While Cumberland has alluded to the cases of 
FCC v. Sanders Brothers Radio Station, 309 U.S. 470 (1940), and 

~08 

Rhode Island Television Corp, v. FCC, 116 U.S, App.D.C. 40, 320 

F, 2d 762 (1963), neither case supports its claim of standing, In the 
Rhode Island case, so far as is relevant to the question here, the Court 
of Appeals endorsed the Commission's determination that a potential 
applicant has no standing (predicated on economic injury) to seek denial 
of a licensee's application to move its transmitter. Hence, the holding 
in that case, while applicable to Cumberland's earlier letter objection, 


is inapposite to the facts here, 
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16. Moreover, while the Sanders Brothers case is support for 

the position that a licensee of an existing station has standing to contest 
a Commission action, given an appropriate showing of economic injury, 
the Court of Appeals long ago determined that the Sanders Brothers case 
has no applicability to the circumstances of an applicant. In Mansfield 
Journal Co, v. FCC, 84 U.S, App. D.C. 341, 173 F, 2d 646 (1949), the 
Court stated: 

As we read the Sanders case the Court held that 

economic loss to an existing station, without more, 

is not a valid reason for refusing a license to a new 

applicant, but that the existing station in such cir- 

cumstances has the requisite standing to appeal and 

to raise any relevant question of law in respect of 

the order of the Commission, It is our view that to 

apply the Sanders case to the situation here would 


unduly extend it; for the appellant is not the owner 
of an existing station and does not hold a construction 


permit, It is merely an applicant for such a permit, 

which it may never obtain, 
173 F.2d at 647-48. (Emphasis supplied, ) 

17. Contrary to Cumberland's contention, therefore, both the 
Court of Appeals and the Commission have consistently held that.a mere 
applicant for one facility cannot assert standing to contest the grant of an 
application relating to another facility on the grounds of economic injury. 
moo 

The Court of Appeals has repeatedly’reaffirmed its holding in the 
Mansfield Journal case, supra. See, e..g., Mid-Florida Radio Corp. 
v. FCC, 101 U.S.App.D.C. 342, 248 F, 2d 755 (1957), affirming 
Telrad, Inc, ‘ 15 R.R. 64 (1957), And the Commission's rulings on 
the point have been clear and consistent. E. g., Fisher Broadcasting 
Go., 1 R.R, 2d 370 (1963); Hammonton Broadcasting Co., 21 R. R. 199, 
202-03 (1961); Cofey and Oswalt, 19 R.R. 12 (1959); Supreme Broad- 
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cast Co,, Inc., 16 R.R. 9 (1957); Central City-Greenville Broadcasting 
Go., 11 R.R, 484 (1954). 
18. Representative of the Commission's attitude is the state- 

ment in Cofey and Oswalt, supra, 19 R.R, at 16: 

It is well settled that potential economic injury to 

a mere application is not sufficient economic 

injury to make ita party in interest. . . . / 

applicant/ has no interest capable of being injured 

prior to a grant of its application. 
Similarly, in Fisher Broadcasting Co., supra, 1R.R. 2d at 373, it was 
noted: 

. , . Since petitioner is only an applicant ffor 

other facilities/ and since, as stated before, no 

Ashbacker situation is presented here, there are 

no apparent grounds upon which petitioner could 

base a technical claim to standing. 
: 19. To be sure, the rationale behind denying applicant for other 
facilities standing to raise objections to Commission action is a sound 
one, Traditionally, to maintain a claim to standing as a "party in 
interest", a petitioner must establish that a grant of the application 
under consideration will result in, or is reasonably likely to result in 
some injury of immediate, tangible and substantial nature. However, 
the only immediate, direct injury that can be sustained by an applicant 
qua applicant is a Commission action which would prejudice its ability 

¢ 
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to successfully prosecute its application. And the Supreme Court in 


Ashbacker Radio Corp. v. FCC, 326 U.S. 327 (1945), has taken definitive 


steps to preserve to applicants the right to a fair consideration of their 


applications vis-a-vis mutually exclusive proposals, 
20, What Cumberland asserts, however, is an economic injury to 


a hypothetical situation in futuro: 
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. . Atlantic (WECT/ will be competing with 

petitioners for its program material, audience 

and revenues. Petitioners' economic injury from 

this increased competition is so clear that exten- 

sive discussion and citation is not required, 
(Petition, page 4.) Even assuming, arguendo, the validity of the asser- 
tions, it is clear that Cumberland's claim of "economic injury from this 
increased competition"' presumes, among other things, (1) that its appli- 
cation will be accepted for filing, (2) that its application will be granted 
(whether uncontested or after a comparative hearing), (3) that its physical 
facilities will be constructed, (4) that it will be granted a license to cover 
its construction permit, (5) that it will be on the air and operating. 

21, Indeed, the probability of Cumberland's projected status as a 
licensee is highly suspect, in view of the patently inadequate financial 
qualifications reflected by its application, And even assuming further that 
no comparative hearing is required prior to a grant of Cumberland's ap- 
plication, it is hardly conceivable that its facility would be operational 
before the Fall of 1967 (7 - 10 months to grant; 6 - 10 months to una and 
commence operation), Manifestly, therefore, the economic injury of 
which Cumberland complains relates not to its present status, but rather 


is predicated on a purely conjectural, hoped-for event in the future, 


22, In sum, therefore, borrowing the words of the Commission in 


New Jersey Television Broadcasting Corp,, 2R.R, 2d 1097, 1098 (1964): 


eOL 
. , . it is evident that the petitioner lacks standing, 
under Section 405 of the Communications Act, to seek 
reconsideration of the grant of the (WECT/ application, 
since it is a mere applicant not "mutually exclusive" in 
the Ashbacker sense, Lack of standing in such situ- 


ations is too well established to require further comment, 


The Petition Is Factually Inadequate 


23, Assuming, arguendo, WFAI's "good cause'' for not having 
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followed the prescribed pre-grant procedures of Section 1.106 of the Rules, 
and Cumberland's standing, the Petition falls woefully short of the factual 
showing necessary to require a dissolution of the Commission's prior grant 
to WECT and a hearing on WECT's application, 

24. While the Petition herein was filed pursuant to Section 405 of 
the Act, the petitioners bear at least an equivalent burden of factual alle- 
gation as under Section 309(d). Missouri-Illinois Broadcasting Co.., 

3 R.R. 2d 232 (1964); Tree Broadcasting Co., 1 R.R.2d 15, 18 (1963), 
aff'd, sub nom, Valley Telecasting Co., Inc. v. FCC, 118 U.S. App.D.C. 
410, 336 F. 2d 914 (1964), And under Section 309(d)(1) of the Communi- 


cations Act, such a petition 


shall contain specific allegations of fact 


~ . . SS —————— 
sufficient to show that the petitioner is a party in 


aD atta cn Oe TTS PE 
Interest and that a grant of the application would 
be prima facie inconsistent with ithe public 


interest, convenience and necessity/, Such alle- 
gations of fact shall, except for those of which 
official notice may be taken, be supported by affi- 
davit of a person or persons with personal know- 
ledge thereof, . . . 


{Emphasis supplied. ) 


25, Indeed, pursuant to the instructions of the Court of Appeals in 
KGMO Radio-Television, Inc. v. FCC, 336 F, 2d 920 (1964), the Commis- 
sion took great pains in spelling out the type of factual detail to be included 


in a pleading seeking a hearing on the type of issues here requested: 


roe 
(1) What is the total amount of retail sales in the community 
and the area for the preceding three years? If sales are in 


a decreasing pattern, set forth the reasons which should in- 
clude information as to any unusual economic conditions in 


the area. 


(2) What is the total number of businesses in the community 
and the area? 


(3) What is the total advertising revenue potential in the 
community and the area? 
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(4) What is the amount of local advertising revenue actually 
earned by our station in the community and the area? 


(5) Set forth, for at least the three preceding years, your 
total revenues, total expenses, net profit or loss and the 
average number of employees? 


(6) How many of the existing businesses in the community 
and the area do not now advertise on the radio? 


(7) State, in detail, the specific advertisers that would shift 
their advertising to the proposed station. How many adver- 
tisers will split their advertising time between the existing 

station or stations and the proposed station? 


(8) What are the other competing advertising media in the 
community and the area? 


(9) State, in detail, how a grant of this proposal would cause 
a net loss or degradation of program service to the area, 


(a) What public service programs do you now broadcast? 


(b) How many public service spot announcements do you 
broadcast each week? 


(c) What public service programs would have to be dis- 
continued? spot announcements? 


(ad) What public service programs will have to be shifted 
to other time segments? spot announcements? 


(e) As to (c) and (d) what percentage of the total broad- — 
cast time is represented by the public service programming? 


(f) What is the cost of carrying these programs and what 
saving will be effected in dropping or shifting this pro- 
gramming? What is the cost of carrying the public service 
spot announcements and what saving will be effected in 
dropping or shifting spot announcements? What pro- 
gramming personnel changes will be required? 
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(10) What information, if any, do you have that sorne or 
all of the public service programming will not be carried 
by the proposed station? 


(11) Will a grant of the proposal require you to make sub- 
stantial changes in your total present program format and 
policies, State full details, 


(12) Set forth any other information which is sufficiently 
related to the economics of broadcasting, including the 
specific relationship between any assumed losses in 
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revenue to the withdrawal of particular programs or pro- 
gram services in support of the question raised in petition 
to deny concerning the inability of the area to support 
another broadcast station without loss or degradation of 
program service to the area, 

26, By conspicuous contrast, however, the assertions in support 
of a claim of injury to Cumberland's sought-after facility are brief, 
vague and conclusory. Petitioners content themselves with alluding to 
the Commission's general concern with the development of UHF tele- 
vision, and repeatedly offering the gratuitous, unsubstantiated conclusion 
that the grant of WECT's application will "drastically alter [the Com- 
mission's / policy designed to foster the development of UHF telecasting". 
(Petition, page 7.) In its most specific reference to anticipated economic 
hardship-to Cumberland's proposed facility, it is asserted that "any in- 
crease in UHF signal strength in the market will severely prejudice its 
opportunity to obtain revenue and network service", (Petition, page 8.) 
However, no factual data whatsoever is offered to substantiate any of the 
claims of adverse economic impact, either on UHF development 
generally, or on the proposed Cumberland station. References are 
rather to matters already before the Commission at the time it granted 
WECT's application, rejecting the earlier objection by the then- 


embryonic applicant Cumberland, 


27. As the Commission has observed in an AM proceeding in- 


volving similar issues: 
\ 
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Although we recognize that it may be more difficult 

to plead specific facts in support of an economic 
issue than it is with respect to other issues, we Can- 
not accept a recitation in extremely general and 
speculative terms, For, inability to make persuasive 
allegations is indicative of a probable failure of proof 
at a subsequent hearing, and we do not wish to delay 
a grant, on this ground, that is otherwise fully in the 


public interest without good cause, 
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Tree Broadcasting Co., 1R.R. 2d 15, 19 (1963), WECT submits that 
the instant Petition clearly is factually insufficient to warrant vacating 
the earlier grant and requiring a hearing on the issues requested, 


Cf. Dover Broadcast Co., 3 R.R.2d 1056 (1964), 
The Contentions In The Petition Are Erroneous 


28, WECT agrees that the Commission has a keen interest in the 
continued development of UHF television generally, However, the 
petitioners' unexplained intuition that the grant of WECT's application is 
a drastic alteration of Commission policy toward UHF is hardly per- 
suasive, 

29. On the one hand, in granting the WECT application, the 
Commission has determined that the public interest is served by the sub- 
ject proposal, As indicated in Table A of the attached engineering state- 
ment, the relocation of the WECT facilities will result in a first Grade A 
signal provided to a population of 104,484 people, A second Grade A 
service will be provided to 61,131 people. In addition, 95,071 people 
will be provided a third Grade B service. 

30. As against these clear benefits to the public interest, 
petitioners have offered only the conclusion that the "intrusion" of 
WECT's signal into Fayetteville will impair the development of UHF in 
that city. Significantly, the decisions to which petitioners resort for 

“£69 
authority dealt primarily with the advisability of new VHF allocations, 


VHF Drop-Ins, 25 R.R. 1687 (1963); In the Matter of Amendment of 


Section 73.606, Table of Assignments, Television Broadcast Stations 


(Bloomington-Indianapolis, Indiana), 5 R.R, 2d 1744 (1965), or proposed 


moves by VHF stations which would introduce their signal into areas not 
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earlier covered, KTIV Television Co., 2R.R. 2d 95 (1964); Selma 
Television, Inc., 4 R.R. 2d 714 (1965), (Interestingly, the requested 


move in KTIV Television Co., supra, was granted, KTIV Television 


Co., 4R.R, 2d 242 (1965). ) 


31. Here, however, WECT already provides a Grade B coverage 
to Fayetteville. Moreover, as the accompanying engineering statement 
shows, and the petitioners' pleading acknowledges, Fayetteville is also 
served by WTVD, Channel 11, Durham; WRAL-TV, Channel 5, Raleigh; 
and WUNGC-TV, Channel 4, Chapel Hill, North Carolina, WGHP-TV, 
Channel 8, High Point, also serves a part of the Fayetteville area, 
Hence, this case is far more appropriately governed by the Commis- 
sion's comment in St. Anthony Television Corp., 2R.R. 2d 348, 357 
(1964), where it was stated: 

hs a move of an authorized VHF transmitter 

would have little adverse effect on the potential 

development of UHF, in view of the multiple VHF 

signals already in the market. 
See also WTEV Television, Inc., 23 R.R, 1050(b) (1962), aff'd, sub nom, 
Rhode Island Television Corp. v. FCC, “116 U.S, App.D.C. 40, 320 F, 2d 
762 (1963). 

32, Inthe same regard, it should be noted that WTVD, which 
serves Fayetteville with a Grade A signal carries the same network 
affiliations as does WECT (NBC/CBS). Asa practical matter, therefore, 
no adverse effect can be predicated on the introduction of "new" 

“G6 
programming into Fayetteville. 
33, Petitioners' final unsupported assertion that WECT "proposes 


a 'move-in' to Fayetteville while maintaining a technical assignment to 


Wilmington" (Petition, page 8) is clearly frivolous, and undeserving of 


extended discussion. Cf. Community Telecasting, Inc. v. FCC, 
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103 U.S. App.D.C. 139, 255 F. 2d 891 (1958); Rhode Island Television 


Corp. v. FCC, supra. 


Conclusion 


34, In summary, therefore, the Petition presented herein must 
be dismissed, On the one hand, Cumberland is without standing, being 
only an applicant for a different facility -- one which it may never be 
licensed to operate. On the other hand, WFAI has neither availed itself 
of the prescribed pre-grant procedures under the Commission's Rules, 
nor made a showing of "good cause" for not having done so, 

35. Moreover, onthe merits of the pleading, no new facts (or any 
facts, for that matter) are presented that had not existed at the time the | 


Commission granted WECT's application on January 12, 1966, Indeed, 


the Petition is little more than an embroidered version of the letter 


objection filed by Cumberland prior to the grant of the subject application, 
ke such, of course, the Petition is not susceptible of grant. Cf, 
Tri-Cities Broadcasting Co., 24R.R, 691 (1962), The only essential 
difference between this Petition and the “pre-grant letter filed by Cumber- 
land is the transparent attempt to now utilize the asserted "party in 
interest" status of WFAI to permit Cumberland to reiterate its earlier 
objection, 

36, Finally, the unsupported conclusions offered are untenable. 
WECT's move would not mean the demise of UHF in Fayetteville, Neither 
R67 
is the grant here contrary to the Commission's general policy of fostering 
the development of UHF. The Commission, having all the "facts" con- 
tained in the instant Petition before it at the time it granted WECT's ap- 


plication, has already decided that its action serves the public interest, 
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As it was stated in its January 13, 1906 letter to counsel for Mr, Lee: 


The Commission, on January 12, 1966, granted 
the application after finding that the public interest, 
convenience and necessity would be served thereby. 
In taking this action, the Commission carefully con- 
sidered your letter and determined that the matters 
raised therein did not warrant designating the appli- 
cation for hearing. 


37, To the extent that no new facts or arguments have been 


offered which would in any way impair the wisdom of the Commission's 


action, no hearing of the type requested is necessitated or desirable, To 
delay the subject grant on the basis of hypothetical eventualities would do 
violence to the concept of administrative finality, and to the public interest 
which a grant of WECT's application will serve, 

WHEREFORE, THE PREMISES CONSIDERED, It is respectfully 
requested that the instant Petition be dismissed, or in the alternative, 


be denied. 


Respectfully submitted, 


ATLANTIC TELECASTING CORPORATION 


By /s/ Arthur Scheiner 
——Arthur Scheiner.—~—~—~— 


/s/ Edward P, Taptich 
ward P, Taptic. 

WILNER & BERGSON Its Attorneys 

1343 H Street, N. W. 

Washington, D. C, 20005 


\ 
February 24, 1966, 
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ENGINEERING STATEMENT OF EDWARD F. LORENTZ ON BEHALF OF 
THE ATLANTIC TELECASTING CORPORATION, LICENSEE OF TELEVISION 
STATION WECT, WILMINGTON, NORTH CAROLINA 


The Atlantic Telecasting Corporation holds a Construction Permit (File Number 


; BPCT-3477, granted January 12, 1966) authorizing a change in the Channel 6 facilities 

lof WECT to change beansuitcer location and to increase the antenna height. The 

| purpose of this statement is to set forth data in support of a response to a Petition 

| €or Reconsideration of the Commission's action granting the WECT application filed by 

) the Cumberland Broadcasting Corp., which has tendered an application for a new TV 
station in Fayetteville, North Carolina, to operate on Channel 33, and by Jackson F. Lee, 


| licensee of WFAI in Fayetteville. 


WECT presently operates with an Effective Radiated Power of 100 KW, the maximum 

permitted by the Commission's Rules, at an antenna height of 940 feet above average © 
terrain using a transmitter location near Delco, North Carolina, The proposed operation 
of WECT, as authorized, would utilize a transmitter site southeast of White Lake, 
North Carolina, and the antenna structure to be erected will provide an antenna height 
of 1,939 feet above average terrain, A directional transmitting antenna will be used 
which will produce an Effective Radiated Power of 100 KW in the maximum directions and 
42.25 KW in the minimum directions, The ERP in the direction of Fayetteville will be 
about 87.5 KW. 


The new WECT operation will serve a substantially larger population than the 
present WECT operation, In addition, since the new site is some twenty miles further 
inland from the coast, a substantially lower percentage of the service area will fall 
over water areas, Attached are several maps and a tabulation of population and area 
data which have been prepared to illustrate the improvement in coverage, part of which 
now receives little or no television service. 

MAP A sHows the Grade A and Grade B coverage contours provided by the present and 
proposed WECT operations. It will be observed that the proposed Grade A contour includes 
essentially all of the land area within the present Grade A contour and that the proposed 
Grade B contour includes all of the land area within the present Grade B contour. The 
change in site location away from the coast is such that essentially all of the area 
gained will be land area; and the efficiency of the facility would be increased substan- 
tially because the portions of the Grade A and Grade B service areas wasted over water 


would be reduced from 19.1% to 1.5% and from 32.7% to 19.5% respectively. 
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MAP B shows the present and proposed WECT Grade A contours and the Grade A contours 


of other existing television stations which provide service to various portions of the 
area which would gain Grade A service from Proposed WECT. As indicated by the legend 
on the map, a large part.of the gain area presently has no Grade A service available 


and another large part has only one Grade A service available at the present time. 


MAP C shows the present and proposed WECT Grade B contours and the Grade B contours 
of other existing television stations which provide service to various portions of the 
area which would gain Grade B service from Proposed WECT. As indicated by the legend 
on the map, part of the gain area presently has only one Grade B service available and 


another part has only two Grade B services available at the present time. 


Table A is a summary of pertinent area and population figures for various areas 
shown on Maps A, B, and C. The population within the Proposed Grade A Contour is close 
to three times the population within the Present Grade A Contour. The population within 
the Proposed Grade B Contour is close to twice the population within the Present Grade B 


Contour. 


Of the 309,922 persons who would gain Grade A service over one-third (104,484 
persons) have no Grade A service available to them and almost two-thirds (194,270 


persons) presently have available only one Grade A service. 


It will be noted from Map B that the new WECT operation will provide a second 
Grade A service to Fayetteville and the jmmediate vicinity. There are at present no 
city grade signals available to Fayetteville and, contrary to a statement in the 
Cumberland Broadcasting Corp., petition the new WECT operation will not provide city 
grade service to that city. At most, the proposed WECT city grade service contour will 


include only'a small sliver of the southeast corner of Fayetteville. 


It wal be noted from Map C that there are five Grade B services available to 
Fayetteville and vicinity from existing stations. One of these is from an educational 
station, WUNC-TV, and another is from the operation authorized in an outstanding 
construction permit for a new station in Raleigh, North Carolina, WJHF, on Channel 28. 
It appears, from Map B, that Fayetteville is just outside the WJHF Grade A contour. 
Our study indicates that the WGHP-TV Grade B contour falls short of Fayetteville. It 
was stated in the Cumberland Broadcasting Corp. petition that a small part of the city 


is within the WGHP-TV Grade B Contour. 
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It has been observed, in preparing this data, that the operation proposed in 
’ the tendered application, of the Cumberland Broadcasting Corp. would provide Grade A 
service in only a small part of the area shown on Map B as presently receiving only 
' one Grade A service from existing stations and would not provide Grade B service to 


any part of the areas shown on Map C as presently receiving only one or two Grade B 


services from existing stations. 


The coverage studies herein shown have been made using the methods prescribed 
in the FCC Rules Concerning Television Broadcast Stations. The population figures 
given are based upon 1960 U. S. Census Data. The area figures were determined by 


use a planimeter. 


This statement and the attached data has been prepared by me or under my direct 


supervision and is true and correct to the best of my knowledge and belief. 


St Lo nf 


. Edward F. Lorentz 
Registered Professional Engineer 
District of Columbia (No. 1377) 


February 23, 1966 
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TABLE A 


AREAS AND POPULATIONS 


PRESENT WECT OPERATION 
Channel 6, ERP 100 KW at 940 Ft, Land Area (Sq. Mi. ‘Population 


Grade A Contour 3,295 179,703 
Grade B Contour 10,090 699,291 
19.1% of area within Grade A Contour is over water. 


32.7% of area within Grade B Contour is over water. 


PROPOSED WECT OPERATION 
(Construction Permit, BPCT-3477) 
Channel 6, ERP 100 KW (Max.) at 1,939 Ft. 


Using Directional Antenna 
Grade A Contour 7,108 ' 689,625 
Grade B Contour 17,568 1,316,271 
1.5% of area within Grade A Contour is over water, 
19.5% of area within Grade B Contour is over water. 
GAIN IN COVERAGE 


I. Grade A Service 3,813 "309,922 
Percentage gain 116% ; 1727 


(a) Within area receiving no Grade A 
Service at present time 1,551 104 ,484 
Percentage of gain area 40.7% + 39.7% 


(b) Within area receiving only one 
Grade A Service at present time 1,436 / 194,270 


. 


Percentage of gain area 37.7% 62.7% 


Grade B Service 7,478 ‘616,980 
Percentage gain 74% ; 88% 


(a) Within area receiving only one 
Grade B service at present time 664 61,131 


Percentage of gain area 8.6% 9.9% 


(b) Within area receiving only two 
Grade B services at present time 1,126 95,071 


Percentage-of gain area 15.1% 15.4% 


COMMERCIAL RADIO EQUIPMENT COMPANY - CONSULTING ENGINEERS - WASHINGTON, D. C. 


(276-277) JA 72 


eS 


z76 


oo % 


REPLY TO OPPOSITION TO 
PETITION FOR RECONSIDERATION 


Cumberland Broadcasting Corp. (Cumberland) and Jackson 
F. Lee, petitioners for reconsideration of the Commission's grant 
of the above application, by their attorneys, respectfully submit this 
reply to the opposition filed by Atlantic Telecasting Corporation (Atlantic) 
on February 24, 1966. In support thereof, it is submitted: 


A. Preliminary statement 
1. Atlantic's Opposition to Petition for Reconsideration is devoted 
ectencivey to the procedural requistesgoverning petitions for reconsideration, 
as set forth in Section 1.106 of the Commission's Rules. The opposition barely 
comes to grips with the merits of the petition for reconsideration filed by 


Cumberland and Mr. Lee; namely, that grant of the instant application 


would destroy the presently favorable prospects for development of UHF 


277 


solevinion service in Fayetteville, North Carolina. Nevertheless, since 
an inaccurate summary of the requirements for filing petitions for 
reconsideration has been drawn, a full rebuttal of these allegations 


is necessary, before the merits of the petition for reconsideration can 


be considered. 
B. Standing 
Cumberland Broadcasting Corp. 


2. Atlantic's opposition (pp. 8-12) urges that a clear-cut rule has 


been adopted by the United States Court of Appeals, invariably followed 


JAS (277-278) 
by the Commission, that all applicants, as distinguished from ieenseee 
or permittes, lack the requisite standing to protest a pending aplication; 
To the contrary, neither the Court of Appeals nor the Commission has 
ever endorsed such a rule. 

3. The Court of Appeals holding in Mansfield Journal Co. v. FCC, 

84 U.S. App. D.C. 341,173 F.2d 646 (1949), upon which Atlantic natin 
80 extensively (Opposition pp. 9-10), merely determined that when two or 
more applications are pending before the Commission for two non-exclusive 
broadcast licenses in the same community, none of the applicants has 
standing to protest grant of one of the other applications on the grounds 


of economic injury. Mansfield Journal Co., supra, 84 U.S. App. D. C. 


at 342-43. The holding of Mid-Florida Radio Corp. af is similarly limited. 


——— ee 7 | 
1/ 101 U.S.App. D.C, 342,248 F.2d 755, affirming Telerad, Inc. , 
15 RR 64 (1957). : 
£78 


4. The Commission is well aware that absolute rules have no place 


in determining allegations of standing based on economic injury. Significantly, 
none of the Commission decisions cited by Atlantic dealt with the ‘crucial 
problems surrounding the development of UHF. None of these decisions 
involved, as here, a proposed VHF antenna relocation that would destroy 
presently favorable opportunities for introduction of UHF television service. . 
5. It is obvious that Cumberland would suffer direct, immediate and 
substantial economic injury from grant of Atlantic's application within the 
meaning of FCC v. Sanders Brothers Radio Station, 309 U.S. 470 (1940). 


Its present efforts as an applicant y to obtain network affiliation and 


(278-279) sais 
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advertising support will be seriously impaired if Atlantic's proposed move is 
approved. Additionally, once on the air Cumberland would find it more 
difficult to obtain revenues, viewers and programs. The economic injury 
from increased competition is obvious. 3/ 
Jackson F. Lee 

6. It is patently clear that Jackson F. Lee, as licensee of standard 
broadcast station WFAI, Fayetteville, has “standing". With its improved 
seunes to Fayetteville, WECT would be in direct competition with station 


WFAI for audience and advertising revenues. The economic injury resulting 


from this increased competition is sufficient to give Mr. Lee standing to 


——— 
2/ Atlantic's unsupported allegation (Opposition, p. 11) that Cumberland 
is financially unqualified is too frivolous to merit attention. 


3/ See, e.g., Triangle Publications, Inc., 3 RR 2d 37 (1964). 


n¢9 


petition for reconsideration. Community Television Project, 15 RR 


842 (1956); Arkansas Radio & Equipment Co., 9 RR 772 (1953). 


7. Mr. Lee's status as a "person aggrieved" gives him standing 
to raise any public interest consideration relating to WECT's proposed 
move. Atlantic's opposition (p.3), while apparently conceding Lee's 
standing based on economic injury to WFAI, erroneously urges that he 
has no standing to raise public interest considerations concerning the 
mpact that the WECT move would have on UHF development. The falsity 
of Atlantic's argument 2} is disclosed by its tenuous reliance on the dictates 
of "reason" for support. Nothing in Section 1. 106(b) specifies that a petition 


for reconsideration can not raise matters outside the express bounds of the 
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factual allegations which support the petitioner's technical "standing", since 
the Commission in acting on pending applications must consider a broad range 


of public interest considerations. 


8. For instance, it is significant to note the case of Community 


Television Project, supra. There protestant, both licensee of an AM station 
and applicant for a local UHF television station, was accorded standing to 
seek reconsideration of the Commission's grant of applications for television 
translator stations in the same community. The Commission set for hearing 
issues involving the impact that grant of the translator applications would 
4/ Just as ridiculous are Atlantic's arguments (Opposition, pp. 3-4) that . 
Mr. Lee does not have standing because the four Fayetteville AM 


Stations are operating at a profit and because Cumberland's proposed 
operation would also compete with WFAI, : 


“80 
have on development of local UHF television service, although protestant's 


"standing" was achieved only because of economic injury to his AM station. 


Community Television Project, supra, 15 RR at 843-45, 


C. Prior Participation. 


9. Atlantic's allegations (Opposition, pp. 3-8) concerning the 
requirement of prior participation as a requisite to filing a petition for 
reconsideration under Section 1. 106 of the Commission's Rules are 
inaccurate. It is true that Section 1. 106(b) requires a showing of "good 
cause'' from a person filing a petition for reconsideration who has. not 
participated earlier. But it is just as true that a person petitioning for 
reconsideration, who earlier has filed either an informal objection under 


Section 1.587 of the Commission's Rules or a petition to deny under Section 
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1.580(i), is relieved of the necessity of showing "good cause" for failing to 
file a pre-grant objection. Triangle Broadcasting Co., 3 RR 2d 836 (1964); 
John Self, 24 RR 1177 (1963). 

10. On January 4, 1966, an informal objection to Atlantic's proposed 


move was filed by Jackson F. Lee in his capacity both as licensee of WFAI 


and as principal organizer of Cumberland. a Since both Mr. Lee and 


Cumberland have observed the appropriate pre-grant procedures, neither 


5/ The Commission's rejection of the request for a hearing contained in 

wm this letter was in no way a "recognition of the fact that a mere potential 
applicant has no standing to raise such pre-grant objections."' Opposition, 
p.8. Standing to file an informal objection under Section 1.587 is 


accorded to "'any person", 


petitioner is required by Sections 1. 106(b) and 1. 106(c) to make a showing 
of "good cause" for not previously participating. 
D. Adequacy of Factual Allegations 

11. The petition for reconsideration filed by Cumberland and Mr. Lee 
contains a sufficient showing of factual allegations to support petitioners’ 
request for a hearing. This petition described the Commission 's intense 
concern with UHF development (pp. 4-7), the presently favorable conditions 
in Fayetteville for introduction of UHF service (pp.7-8), and the severe 
adverse economic consequences that the WECT "move-in" would have on 
chances for success of a local Fayetteville UHF station (pp. 7-8). The 


Commission has granted petitions for reconsideration based on ‘a similar 
showing of economic injury. See, e.g., Lompoc Valley Cable TV, 2RR 


2d 22,24 (1964); Community Television Project, supra. 


12. Factual allegations in such detail as urged by Atlantic (Opposition, 
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pp. 12-15) are not required to support the instant petition for reconsideration. 
In pack case relied on by Atlantic, 8! an laetne licensee requested a hearing 
on the so-called "Carol issue", i.e, to determine, whether grant of the 
application would destroy existing service to an extent inconsistent with the 
public interest, due to the alleged incapacity of the market to support more 


than one station. No such issue is requested here, and the factual showing 


6/ KGMO Radio-Television, Inc. v. FCC, 119 U.S. App. D. C. 1, 336 F.2d 
920 (1964), reversing Missouri-Illinois Broadcasting Co., 1 RR 2dl (1963), 
o:mremand 3 RR 2d 232 (1964); Tree Broadcasting Co., 1 RR 2d 15 (1963), 
_aff'd sub nom. Valley Telecasting Co.,inc., v. FCC, 118U,S. App. D. ©. 
410, 336 F.2d 914 (1964). 


m3. 
necessary under Section 309(d){1) of the Communications Act is irrelevant 
to the instant petition. 


E. Impact of Atlantic's Move Upon Development of UHF 
Television Service in Fayetteville 


13. It is clear from the petition for reconsideration that grant of 


WECT's move would be contrary to Commission policy designed to promote 


UHF development, since grant of this application would destroy the presently 


favorable prospects for introduction of UHF service in Fayetteville, Atlantic's 
limited response to the merits of this petition, Opposition pp. 15-18, justifies 
this move only based on reasons that would be of private financial benefit to 
Atlantic. 

14. The increased coverage proposed by Atlantic is not cause for 
favorable action on its application, since only upon a showing of "exceptional 
public interest betsieeesand' will the Commission take any step that will 


reduce the demand for UHF service. Triangle Publications, Inc., 3 RR 2d 
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37,53 (1964). a/ Atlantic's showing is woefully inadequate. Furthermore, 
the public interest does not demand improvement of an already profitable 
operation when it will be at the expense of UHF development. 

15. Commission concern with the plight of UHF has been clear and 


consistent. A chronological review of Commission decisions dealing with 


7/ It is interesting to note Atlantic's complete failure to distinguish 
this case or to object to the Commission policy enunciated therein. 


33 
UHF development already has been set forth by petitioners. (Petition, 
pp. 5-7). A reading of these decisions makesit clear that the Commission 
has an overriding concern with fostering optimum conditions for growth of 
UHF and will reject any proposal Saicunatad to impose additional competitive 
burdens on UHF development, absent critical countervailing public interest 
considerations. 

16. For instance, in Triangle Publications, Inc., supra, the Commission | 
refused to authorize a transmitter move that would encroach upon both existing 
UHF stations and UHF assignments not yet activated. Similarly, in Channel 
Assignment in Bloomington-Indianapolis, 5 RR 1744 (1965), where multiple 
VHF signals were already received in the area, the Commission refused the 
proposed VHF reassignment since it did not want to create additional burdeng 
for existing and future UHF operations. 


17. Atlantic erroneously urges that existing signals in the 


Fayetteville market preclude any destructive impact on UHF, citing 


St. Anthony Television Corp., 2 RR 2d 348 (1964). (Opposition pp. 16-17). 


The Court of Appeals has reversed this decision since the Commission failed 


ssa (283-284) 
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to hold hearings on the effects that the proposed move would have on UHF. 
Louisiana Television Broadcasting Corp. v. FCC, U.S. App. D. C. 
, 5 RR 2d 2024 (1965), Furthermore two VHF operations 

already were in the proposed city of reassignment. 

18, Fayetteville, however; is not served by any citygrade signals 
and byonly one Grade A signal. Potential for UHF development based on 

84 , 

existing circumstances is encouraging. To alter this situation drastically 
by allowing WECT to serve Fayetteville with a signal of much higher quality 


would have an inevitable destructive impact on Cumberland's chances for 


success. Channel Assignment in Bloomington-Indianapolis, supra; Selma 


Television, Inc., 4 RR 714 (1965); Triangle Publications, Inc., supra. 


19. Because of the substantial public interest considerations raised 
by the instant petition, Atlantic's application should be designated for hearing. 
The Commission chose precisely this course in the recent case of Central 
Coast Television, 6 RR 2d 719 (1966). Here applicant proposed a transmitter 
move of 30 miles, claiming the proposed move was necessary for it to achieve 
economic equality with its competing stations. A hearing was ordered to deter- 
mine whether the intrusion of a VHF a signal of increased intensity might 
adversely affect possibilities for success of a UHF station whose. cenuemicdion 
is still under way. Central Coast Television, supra, 6 RR 2d at 723. Similarly, 
hearings on potential VHF impact on UHF development were ordered in Selma 
Television, Inc., supra, and KTIV Television Co., 2 RR 2d 95 (1964). 

20, Significantly, Atlantic has not alleged that its move is pacensaey for 


competitive economic survival, as was alleged in Central Coast Television, supra. 
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Nor has Atlantic justified its move, as was done in St. Anthony Television Corp. 
supra, Magen on the competitive service improvements that would result from its 
move. Its sole justification is the increase in’ coverage area that would result 
at the expense of UHF development in Fayetteville. 
285 
F. Conclusion 

21. In summary, Atlantic's opposition must be rejected. Each 
petitioner has met the procedural requisites governing petitions for 
reconsideration. The factual allegations péutatned in this petition 8/ 
raise sufficient questions of public interest to warrant designating the 
instant application for hearing on issues concerning the impact that grant 
of this application would have on development of UHF television service 
in Fayetteville. These issues are sufficiently vital to the public interest 
to compel the Commission's recision of the grant of Atlantic's application. 
8/ Atlantic's reliance on Tri-Cities Broadcasting Co., 24 RR 691 (1962), 


Opposition p. 17, in an attempt to discredit the factual allegations 
contained in the petition is both erroneous and misleading. 


Respectfully submitted, 


Cumberland Broadcasting Corp. 


and 
March 7, 1966 Jackson F. Lee 


7 


B 
Robert A. Marmet 


Their attorneys 
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Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington, D.C. 20554 


81015 
FCC 66-307 


In re Application of: 


ATLANTIC TELECASTING CORPORATION (WECT) File No. | 
Wilmington, North Carolina BPCT-3477 


For Construction Permit 


MEMORANDUM OPINION AND ORDER 
By the Commission: Commissioner Loevinger absent. 


1. The Commission has before it for consideration a "Petition for 
Reconsideration", filed February 9, 1966, by Jackson F. Lee (Lee) and 
Cumberland Broadcasting Corp. (Cumberland), requesting reconsidera- 
tion of the Commission's action of January 12, 1966, granting without 
hearing the above-captioned application of Atlantic Telecasting Corpo- 
ration (WECT) for a construction permit to make changes in the facili- 
ties of Television Broadcast Station WECT, Channel 6, Wilmington, 
North Carolina.» Petitioners request that the Commission reconsider 
the action granting the application, set aside the grant and designate the 
application for hearing. 

2. A review of the sequence of events in this proceeding is essen- 
tial to an understanding of the controversy. Jackson F. Lee is the licen- 
see of Standard Radio Broadcast Station WFAI, Fayetteville, North Car - 
olina, and Cumberland is a newly -formed corporation of which Lee is 
President and a 25% stockholder. The WECT application was filed De- 
cember 17, 1964. On January 4, 1966, Lee's attorneys filed a letter 
with the Commission objecting to a grant of the WECT application. The 
letter advised the Commission that Lee was a "dominant shareholder" 
in Cumberland, which was preparing an application to be filed for a 
construction permit for a new television broadcast station to operate on 


1/ The Commission also has before it for consideration an Opposition 
filed February 24, 1966, by WECT, anda reply thereto, filed March 7, 
1966, by Lee and Cumberland, jointly. 
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Channel 33, Fayetteville, North Carolina. The letter requested that the 
WECT application be designated for hearing on issues concerning the 
impact of the proposal on the development of UHF television broadcast- 
ing in Fayetteville. At the time, there were no applications pending for 
a Fayetteville television channel. The only allegations of the letter in 
support of the request for designation were that the WECT proposal 
would increase the signal strength which WECT now provides to Fayette 
ville from a predicted Grade B (47 dbu) to a predicted Grade A (68 dbu) 
and that ", . . Mr. Lee has concluded that prospects for development of 
a local UHF station in the market are favorable at this time. Any ad- 
verse development, however, such as the intrusion of a new strong sig- 
nal, would have a serious adverse effect upon the development of a 
local station.” 
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3. The WECT application was granted without hearing on January 
12, 1966. The following day, the Commission advised Lee by letter that 
the WECT application had been granted. The Commission said: 

"In taking this action, the Commission carefully consid- 

ered your letter and determined that the matters raised 

therein did not warrant designating the application for 

hearing.” 
On February 7, 1966, Cumberland filed its application (BPCT-3715) for 
a construction permit for a new television broadcast station to operate 
on Channel 33, Fayetteville, North Carolina. The ''Petition for Recon- 
sideration” followed on February 9, 1966. 

4. Jackson'F. Lee and Cumberland claim standing as "persons ag- 
grieved or whose interests are adversely affected" within the meaning 
of Section 405 of the Communications Act of 1934, as amended. It is al- 
leged that, "as the licensee of a standard broadcast station serving 
Fayetteville", Lee would compete with WECT in Fayetteville for pro- 
gram material, audience and revenues. Cumberland's alleged standing 
is based upon the contention that it "must rely upon advertising reve- 
nues from Fayetteville and environs" to support the proposed opera- 
tions. WECT contests the standing of both petitioners. 

5. It is clear that Lee, as licensee of Station WFAI, had standing 
asa "party in interest", within the meaning of Section 309(d) of the 
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Communications Act of 1934, as amended, and has standing to prose- 
cute the petition for reconsideration. Tenneessee Television, Inc. 'v. 
Federal Communications Commission, 104 U.S.App. D.C. 316, 262 F.2d 
28, 17 RR 2170. 


6. Cumberland, as a mere prospective applicant at the time WECT 
application was granted, clearly had no standing as a "party in inter- 
est". Rhode Island Television Corporation, et al. v. Federal Communi- 
cations Commission, 116 U.S. App. D.C. 40,320 F.2d 762, 25 RR 2103. 
It is equally clear that as an applicant, Cumberland has no standing in 
this proceeding, for '"... it is merely an applicant for sucha permit, 
whichit may never obtain." Mansfield Journal Co. v. Federal Commu- 
nications Commission, 84 U.S. App. D.C. 341, 173 F.2d 646. 

7. Lee, as licensee of Station WFAI, seeks reconsideration pur- 
suant to Section 405 of the statute. In his letter of January 4, 1966, Lee 
alleged no facts, but merely concluded that a grant of the application 
would cause economic injury to a corporation which was preparing to 
file an application. The letter did not purport to be a petition to deny 
filed pursuant to Section 309(d)(1) of the Act by a "party in interest”,. 
but merely an informal objection filed pursuant to Section 1.587 of the 
Commission's Rules. The Commission considered it as such and found 
no reason to designate the WECT application for hearing on the basis 
of the contents ofthe letter. Lee was so advised by the Commission's 
letter of January 13, 1966. In the petition for reconsideration, Lee did 
not set forth any new facts, but reinterated the unsupported allegations 
of UHF impact. We think that much more is required. (see Paragraphs 
10 and 11, infra.) 
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8. Because of our concern for the fullest development of UHF tele- 
vision, we believe that a discussion of the UHF impact question is war- 
ranted. WECT (NBC) now provides a predicted Grade B signal to Fay- 
etteville. Predicted Grade B signals are also provided to Fayetteville 
by Television Broadcast Station WRAL-TV (ABC), Channel 5, Raleigh- 
Durham, North Carolina, and to a small portion of Fayetteville, by 
Television Broadcast Station WGHP-TV (ABC), Channel 8, Greensboro- 
High Point-Winston-Salem, North Carolina. Television Broadcast Sta- 
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tion WTVD (CBS-NBC), Channel 11, Raleigh-Durham, North Carolina, 
places a predicted Grade A signal over all of Fayetteville. Television 
Broadcast Station WJHF, Channel 28, Raleigh, North Carolina, a station 
in the process of construction, will place a predicted Grade B signal 
over Fayetteville. In addition, Cumberland's proposed Grade B con- 
tours (as shown in its application) would be intersected by the predicted 
Grade B contours of three other network-affiliated VHF stations. 

9. WECT proposes to operate in accordance with all of the Com- 
mission's Rules, would not introduce a new VHF television service 
into the community 3/ would not represent encroachment of a new VHF 
service into an area served only by a UHF station,4/ and would not re- 
sult in any loss areas. There would be a gain area of 8,075 square 
miles containing 736,157 persons within WECT's proposed Grade B 
contour, representing an increase of 105% of the population presently 
within its predicted Grade B contour.© Moreover, there would be a re- 
duction of 12.7% of the area within WECT's present predicted Grade B 
contour which is wasted over the waters of the Atlantic Ocean, repre- 
senting a more efficient use of the frequency consistent with the man- 
date of Section 307(b) of the Communications Act. There is insufficient 


2/ Cf. St. Anthony Television Corporation (KHMA), FCC 64-330, 2 RR 
2d 348, reversed and remanded sub nom, Louisiana Television Broad- 
casting Corporation, et al. v. Federal Communications Commission, 
___ US. App. D.C.___, 347 F.2d 808, 5 RR 2d 2025. 


3/ Cf. Selma_Television Incorporated (WSLA-TV), FCC 65-216, 4 
RR 2d 714. 


4/ Cf. KTIV Television Company (KTIV), FCC 64-212, 2 RR 2d 95. 


5/ Cf. Triangle Publications, Inc., 29 FCC 315, 17 RR 624, affirmed 
110 U.S. App. D.C. 214, 291 F.2d 342, 21 RR 2039; Central Coast Tele- 
vision (KCOY-TV), FCC 66-48, 2 FCC 2d 306. 


6/ With respect to WECT’s newly authorized predicted Grade A con- 
tour, there would be a gain of 4,422 square miles containing 356,198 
persons representing a 198% increase in population within the predicted 
Grade A contour. There would be a reduction of 17.3% of the area with- 
in the predicted Grade A contour which would be over water. Within 
the Grade A gain area, 104,484 persons will receive a first Grade A 
signal. 
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factual support for Lee's suggestion that the WECT proposal consti- 
tutes an attempted "move-in". 
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10. The narrow issue in this case is whether the stronger signals 
which the proposed operation of WECT would provide to Fayetteville 
would be the factor which would imperil the ability of a UHF television 
station in Fayetteville to compete successfully. Lee has not addressed 
himself to this vital question, but, on the contrary, has stated that, 
"predictions of the impact of a strong new VHF signal upon develop- 
ment of a new local service in the UHF band cannot be made with pre- 
cision.'' Lee does not contend that viewers who do not now watch WECT 
would change their viewing habits nor that advertisers who do not now 
advertise on WECT would change their advertising policies. Cumber- 
land filed its application with the knowledge that it would have to com—- 
pete with a multiplicity of VHF television services within its own pro- 
posed Grade B contour. It indicated that its anticipated revenues were 
based upon the present status of competition and that its programming 
proposal includes "network programs deemed necessary for economic 
survival", If Cumberland based its proposal on the present status of 
competition, the only element which would be different would be the in- 
crease in strength of the WECT signal to Fayetteville. Yet this is the 
question with which Lee has not attempted to deal. 

11. We also believe that, in the light of Cumberland's assertions, it 
is incumbent upon Lee to show how Cumberland would be able to secure 
network programs under present conditions but would be unable to se- 
cure those programs if WECT's signals in Fayetteville were of pre- 
dicted Grade A strength. Facts such as these are basic and, without 
them, we cannot conclude that our grant of the WECT application would 
have the effect which Lee envisions. Lee's allegations that the effects 
of the so-called ''All Channel Receiver Law'/are being felt in Fay- 
etteville would appear to indicate an opposite result. Certainly the un- 
supported conclusion that any improvement of the service contours of a 
VHF station in an area to which a UHF channel is allocated is, per se, 


7/ Section 330 of the Communications Act of 1934, as amended, and 
Section 156.5 of the Commission's Rules, which implements the statute. 
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fatal to the prospects for successful UHF operation is not warranted. 
Such a view would severely restrict the Commission's ability toauthor- 
ize improvements in the facilities of VHF stations because there are 
few areas in the United States to which no UHF channels are allocated. 
In summary, we find insufficient factual support for the conclusions 
contained in Lee's petition and a failure to address himself to the vital 
issue which he urges upon us. 

12. In view of the foregoing, we are not persuaded that our grant of 
the WECT application would have an adverse impact on the development 
of UHF television broadcasting in the Fayetteville, North Carolina, 
area. Section 405 of the Communications Act commits to the discretion 
of the Commission the question of whether sufficient reason for recon- 
sideration has been made to appear. In the exercise of that discretion 
and in the light of the facts of this case as set forth herein, we find that 
no sufficient reason has been given to warrant 
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reconsideration and we will not, therefore, grant a hearing. We hold 
that Cumberland Broadcasting Corp. is not a "person aggrieved or 
whose interests are adversely affected" and, therefore has no standing 
in this proceeding. We reaffirm our finding that a grant of the applica- 
tion (BPCT-3477) of Atlantic Telecasting Corporation would serve the 
public interest, convenience and necessity. 

ACCORDINGLY, IT IS ORDERED, That the Petition for Reconsid- 
eration, insofar as it was filed by Jackson F, Lee IS DENIED, and in- 
sofar as it was filed by Cumberland Broadcasting Corp.IS DISMISSED. | 


FEDERAL COMMUNICATIONS COMMISSION 


BEN F. WAPLE 
Secretary 


Adopted: April 13, 1966 
Released: April 18, 1966 
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BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


This is an appeal by Jackson F. Lee and Cumberland Broadcast- 
ing Corp., taken pursuant to the provisions of Section 402 (b) (6) of the 
Communications Act of 1934, as amended, 47 U.S.C. 402(b) (6), and 
Section 10 of the Administrative Procedure Act, 5 U.S.C. 1009, from a 
final Memorandum Opinion and Order of the Federal Communications 
Commission, adopted April 13, 1966 and released April 18, 1966 (R. 


311-315), denying the petition of Jackson F. Lee for reconsideration 
of the Commission's action of January 12, 1966, granting without hear- 
ing the application of intervenor Atlantic Telecasting Corporation for 
a construction permit to make changes in the facilities of television 
broadcast station WECT, Channel 6, Wilmington, North Carolina, and 
dismissing the petition of Cumberland Broadcasting Corp. for recon- 
sideration of this same action. A notice of appeal was filed in this 
Court by the appellants on May 18, 1966. 


STATEMENT OF THE CASE 


a) Preliminary Statement 


At the outset of this factual statement, it is helpful to set forth in 
broad outline the problem raised by this appeal. This Court is famil- 
iar with the basic long-range objective of the Federal Communications 
Commission (Commission) and the Congress to develop telecasting in 
the ultra high frequency (UHF) band of the radio spectrum. This Court 
is also familiar with the fact that UHF television stations have 
experienced great difficulty competing with VHF television stations. 
Indeed, they have had difficulty surviving. 1 In this case, appellants pro- 
pose to construct and operatea new UHF television station to bring the 
first local television service to Fayetteville, North Carolina. Interve- 
nor Atlantic Telecasting Corporation (Atlantic) is licensee of VHF 
television station WECT, Wilmington, North Carolina. It proposes to 
move station WECT many miles toward Fayetteville, establish auxiliary 
studios in that town for local programming, and increase its signal in 
the Fayetteville area from a weak Grade B level to a strong city-grade 
level. Appellants urged the Commission to deny the Atlantic applica- 
tion, because the impact of this new strong signal would discourage, if 


1 For background discussion of problem, see WIRL Television Company v. 
United States , 102 U.S. App. D.C. 341, 253 F.2d 862 (1958). 


not destroy, the advent of the first local service in Fayetteville. The 
Commission nevertheless granted the application without a hearing. 
The question is whether the public interest in the maximum develop- 
ment of local television stationsas outlets for local expression requires 
a hearing by the Commission. 


b) Facts of the case 


Atlantic is licensee of VHF television station WECT, licensed to 
serve Wilmington, North Carolina. On December 17, 1964, it filed with 
the Commission an application (FCC File No. BPCT-3715) for a per- 
mit to move the station's transmitter and tower several miles toward 
Fayetteville and away from Wilmington (R. 1-40).2 Operating as pro- 
posed, station WECT would barely placeacity-grade signal 3 over Wil- 
mington and would place this same quality of signal over portions of 
Fayetteville. At present, the station serves Fayetteville with only a 
weak Grade B signal (R. 146, 77). 


Jackson F. Lee (Lee) is licensee of standard broadcast station 
WFAI, serving Fayetteville, North Carolina. On January 4, 1966, he 
filed a letter with the Commission through his attorney, stating that he 
was inthe process of preparing an application for a new UHF television 
station to serve Fayetteville, and that he anticipated that it would 
shortly be filed in the name of Cumberland Broadcasting Corp., a cor- 
poration in which he would be a shareholder. He alluded to the fact 
that the pending Atlantic application would vastly increase the quality 
of the WECT signal in Fayetteville. Referring to the Commission's 
painful familiarity with the problems which beset new UHF operations 


‘ Operating as proposed, the WECT tower will be almost exactly equidistant 
between the two communities (R. 246). 


3 The city grade signal is the minimum level of signal required by Section 
73.685 of the Commission's Rules to render service to the principal commu- 
nity to be served. 


forced to compete with strong VHF signals, he asked that the Commis- 
sion designate the pending application for hearing onissues concerning 


the impact of the proposed strong VHF signal upon the development, 
and indeed the survival, of local UHF telecasting in Fayetteville. In 
support of this request, he stated that after a study of local conditions, 
he had concluded that competitive prospects for development of a local 
station in Fayetteville were favorable; but that any adverse develop- 
ment, such as intrusion of a new strong signal, would have a serious 
adverse effect upon development of a local station (R. 150-151). 


The Commission nevertheless granted the Atlantic application 
without hearing on January 12, 1966. 


Subsequent to a grant of this application, on February 7, 1966, 
Cumberland Broadcasting Corp. (Cumberland) filed its application for 
a new UHF television station in Fayetteville (R. 164-238). This appli- 
cation was certified by Mr. Lee as President of Cumberland. In Exhibit 
No. 3 to the application (R. 199), discussing the financial plan for the 
proposed new station, the applicant stated: 

"It should be observed that the applicant's calcula- 
tions of available revenues are based upon current 
market conditions in Fayetteville. After study of 
the Fayetteville market and the current competitive 
structure in the community, applicant's officers have 
concluded that these are reasonable projections. Any 
increase of competition from existing television sta- 
tions would have a very substantial adverse effect upon 
proposed revenues and could require re-evaluation of 
the prospects that the proposed station might succeed 
economically."’ 


In Exhibit No. 4 to this same application (R. 204), discussing the 
proposed programming for the new station to serve Fayetteville, North 
Carolina, the applicant made the following statement: 

"The schedule has been prepared on the assumption that 


network programs will be available to the proposed sta- 
tion. Conversations with network representatives indi- 
cate that such programs will be available to the pro- 
posed station, assuming that there is no change in the 
competitive structure of the market. Any increase of 
signal strength from a VHF station would severely prej- . 
udice the opportunity to obtain network programs. Avail- 
ability of network programs is considered essential to the 
economic health of the proposed station." 


On February 9, 1966, Lee and Cumberland filed a Petition for 
Reconsideration (R. 239-249), setting forth their status as parties in 
interest, and urging that the change in the WECT operation would have, 
an adverse impact upon development of UHF television service in Fay- 
etteville. In this petition, the petitioners alleged facts on the basis of 
information in the Commission's files demonstrating that Fayetteville 
was sufficiently distant from present VHF signals to encourage con- 
struction of a new UHF station. They alleged that although prospects 
for development of a new UHF station in Fayetteville were sufficiently 
bright to encourage filing of the Cumberland application, the intrusion 
of a new strong VHF signal of city-grade quality would severely prej- 
udice its opportunity to obtain revenue and network service in Fayette- 
ville. On the basis of information in the Atlantic application, the peti- 
tioners demonstrated that Atlantic proposed to establish auxiliary 
studios in Fayetteville, that Atlantic had made extensive contacts with 
potential advertisers in Fayetteville, and that Atlantic would be com- 
peting with petitioners for program material, audience and revenues. 


After consideration of responsive pleadings, on April 18, 1966, the 
Commission released its Memorandum Opinion and Order denying 
Lee's Petition for Reconsideration and dismissing Cumberland's Peti- 
tion for Reconsideration, after finding that Cumberland did not have 
standing (R. 311-315). Atlantic Telecasting Corp., 7 RR 2d 297.* The 


= References in this brief to Pike and Fischer Radio Regulation are indi- 
cated by the abbreviation "RR." 


Commission held that Mr. Lee had not addressed himself to the ques- 
tion of whether the stronger signals which WECT would provide to Fay- 
etteville would imperil the ability of a UHF station in that community 
to compete successfully. The Commission also held that it was incum- 
bent upon Lee to show how Cumberland would be able to secure network 
programs under present conditions but would be unable to secure those 
programs if WECT was allowed to increase its signal in the commu- 
nity. The Commission concluded that it was not persuaded thatagrant 
of the WECT application would have an adverse effect upon the devel- 

opment of UHF television broadcasting in the Fayetteville, North Car- 
olina area. 


STATUTE INVOLVED 


The relevant portions of the Communications Act of 1934, as 
amended, 47 U.S.C. 151, et seq. are as follows: 


Section 309. (a) Subject to the provisions of this 
section, the Commission shall determine, in the case 
of each application filed with it to which Section 308 
applies, whether the public interest, convenience, and 
necessity will be served by the granting of such appli- 
cation, and, if the Commission, upon examination of 
such application and upon consideration of such other 
matters as the Commission may Officially notice, shall 
find that public interest, convenience and necessity 
would be served by the granting thereof, it shall 
grant such application. 


Section 405. After an order, decision, report, or 
action has been made or taken in any proceeding by 
the Commission, or by any designated authority within 
the Commission pursuant to a delegation under Sec- 
tion 5(d)(1), any party thereto, or any other person 
aggrieved or whose interests are adversely affected 
thereby, may petition for rehearing only to the author- 
ity making or taking the order, decision, report, or 
action; andit shall be lawful for such authority, whether 


it be the Commission or other authority designated 
under Section 5(d)(1), in its discretion, to grant such a 
rehearing if sufficient reason therefor be made to 
appear. (partial quotation, remainder of section not 
relevant) 


STATEMENT OF POINTS 


1. Moving VHF station WECT toward Fayetteville will discourage 
or destroy prospects for development of a local Fayetteville UHF tele- 
vision station. The Commission erred in granting this application with- 
out hearing. 


2. The Commission arbitrarily and capriciously imposed a stand- 
ard of factual pleading upon appellants which was inconsistent with 
standards traditionally applied by the Commission in evaluating impact 
upon development of UHF stations. 


3. The Commission erred by failing to advise the appellants of the 
new standard of pleading which it applied, and by failing to give appel- 
lants an opportunity to amend and amplify their petitions. 


4. The Commission erred in holding that an applicant for a UHF 
television station lacks standing to contest a move of a VHF station 


which will have an adverse effect upon the proposed station. 


SUMMARY OF ARGUMENT 


Development of additional television stations in the UHF portion 
of the radio spectrum has for many years been a cherished goal of the 
Commission. Throughout these years, the Commission has consist- 
ently recognized that UHF television stations have great difficulty sur- 
viving competition from strong VHF television signals. 


Appellants have filed an application for permission to construct a 
new UHF television station in Fayetteville, North Carolina. Intervenor 
Atlantic seeks to move the WECT tower toward Fayetteville. Ifitdoes 


so, it will place the first strong city-grade signal in that community. 
It will open studios in Fayetteville, produce local news, and compete 
for local advertising. Appellants advised the Commission of these 
facts, they also advised the Commission that a grant of the Atlantic 
application will hazard the chance that a local UHF station in Fayette- 
ville will obtain the network programming deemed essential for survi- 
val. 


In the past, when considering problems of impact of VHF signals 
upon UHF development, the Commission has consistently relied upon 
its expertise, painfully gained through the years from observing the 
demise of UHF stations competing with strong VHF signals. In decid- 
ing this case, it arbitrarily and capriciously departed from this con- 
sistent course. It indicated that the appellants must prove in pleadings 
what the Commission has already learned—that strong VHF signals 
discourage and destroy local UHF television outlets. 


The Commission erroneously granted the Atlantic application 
although the appellants had alleged facts demonstrating a situation 
which, if provedat hearing, would contravene the public interest. Ignor- 
ing these facts, the Commission disregarded holdings of this Court 


that when substantial issues are presented to the Commission concern- 
ing the public interest, a hearing must be held to resolve these issues. 


This Court has held that when the Commission is dissatisfied with 
the specificity of pleadings filed by an injured party, it must advise 
that party of its standards so that pleadings may be amended. The 
Commission adopted new standards in this case. Since the appellants 
had no notice of these new standards, their petition should not have 
been denied on the ground that more information was not furnished. 


Cumberland should have been accorded standing by the Commis- 
sion. As a party contemplating construction of a new UHF station, 


planning to compete for television revenues, its interest in this case 
is greater than that of an established radio station. 


ARGUMENT 
I. 


The Commission Erred in Finding Without Hearing 
That a Grant of the Atlantic Application Would 
Serve the Public Interest. 


. In passing upon the Atlantic Application, the Commission 
arbitrarily and capriciously ignored standards which it has 
consistently applied in other cases dealing with impact of 
VHF competition upon development of local UHF television 
stations. The substantial issues raised cannot be resolved 


without hearmg. 


Throughout the years, with only a few exceptions, the Commission 
has followed a steady and consistent course when faced with problems 


of competitive impact of VHF television signals upon the development 
of telecasting in the UHF portion of the radio spectrum. In pursuing 
this course, the Commission has consistently recognized, without 
requiring specific and precise allegations concerning future economic 
consequences, that intrusion of anew VHF television signal into anarea 
will discourage, if not destroy, prospects for development of local UHF 
television stations. 


A recent exception to this consistent policy is the Commission 
decision’ which was reversed by this Court in Louisiana Television 
Broadcasting Corporation v. Federal Communications Commission, 
121 U.S. App. D.C. 24, 342 F.2d 808 (1965). The most recent exception 
is the instant case, and appellants respectfully suggest that this case 
must also be remanded to the Commission for an evidentiary hearing 
to resolve the vital issues raised by the appellants. 


5 gt. Anthony Television Corp., 2 RR 2d 348 (1964). 
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That the Commission has been, and continues to be, deeply con- 
cerned about the future of viable television service in the UHF band 
is beyond dispute. On at least two recent occasions (practically con- 
temporaneous with its decision in this case), the Commission has 
expressed deep concern for protection of UHF stations — both those 
in existence and those which may commence operations in the future. 
Thus, in adopting unprecedented and extraordinary new rules for the 
regulation of Community Antenna Television Systems (CATV)® on 
March 4, 1966, the Commission summarized the UHF economic impact 
problem and its hopes for solution of the UHF problem in the following 
fashion: 


"114, The UHF trend. As stated in our Notice we are 
at a watershed in the development of UHF broadcast- 
ing. UHF broadcasting generally suffered a very seri- 
ous setback in the 1950's and limped along until the 
passage of the all-channel receiver legislation. In 
enacting this ‘unique’ legislation in 1962, Congress 
made the judgment that development of UHF ‘is not 
only the best but the only practicable way of achiev- 
ing an adequate commercial and educational system 
in the United States’ (H. Report No. 1559, 87th Con- 
gress, 2d Session, page 4; S. Report No. 1526, 87th 
Congress, 2d Session, page 7). Sucha system would 
"permit all communities of appreciable-size to have 
at least one television station as an outlet for local 
self-expression’, provide ‘at least three competitive 
facilities in all medium-sized communities’, and 
make provision ‘for at least four commercial sta- 
tions in all large centers of population’ (H. Report 
at page 3). Sucha fourth station might make possible 
a fourth national network or the formation of 'FM 
type networks’ in television, and also would be 'valu- 


6 The competitive relationship between CATV and television broadcasting 
is familiar to this Court. See Carter Mountain Transmission Corp. v. Federal 
Communications Commission, 116 U.S. App. D.C. 93, 321 F.2d 359 (1963). 
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able particularly for local programming and self- 
expression’ — an important need in many markets — 
"because all of the available stations are network 
affiliates’ (H. Report at page 3; S. Report at page 4). 
Thus, as shown by the above and the compulsory sale 
of all-channel sets at the rate of over 9,000,000 a 
year, Congress and the American public have staked 
a great deal on the development of UHF."" Second 
Report and Order on CATV Regulations, 6 RR 2d 
1717, 1772. 


Recognizing the increased ferment of UHF activity, the Commis- 
sion expressed its belief "that the next few years will supply the crit- 
ical answer to whether the Congressional goal of a truly nationwide 
system employing both UHF and VHF on an effective intermixed basis 
will be achieved." (id, at 1772) The Commission then recognized that 
CATV posed some competitive threat to development of UHF telecast- 
ing — though certainly no more of a threat than a strong VHF signal. 
In summarizing the need for CATV regulation, it candidly admitted that 
it had formed no conclusion concerning the problem of CATV impact, 
but that it had concluded "that there is a substantial problem of great 
significance, which must be thoroughly explored. * * * We cannot sit 
back and let CATV move signals about as it wishes, and then if the 
answer some years from now is that CATV can and does undermine 
the development of UHF, simply say, 'Oh well, so sorry that we didn't 
look intothe matter'." (id. at 6 RR 2d 1779) Appellants ask only that 
the Commission apply the same standard concerning impact of a more 
powerful competitive force — a strong VHF signal — upon development 
of UHF telecasting in Fayetteville. They ask only that the problem be 
thoroughly explored in hearing. 


Perhaps an even more striking example of inconsistency is pre- 
sented by the Commission's action of April 27 in a rule making pro- 
ceeding which concerned minimal impact of a VHF station upon UHF 
development in Wichita, Kansas. Assignment of Television Channel 
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in Hutchinson, Kansas, 1 RR 2d 1577. The exampleis striking because 
the order was released just two weeks after the Commission's order 
in the instant case, and because the factual basis for allegation of 
adverse impact upon UHF development was so much weaker than that 
inthe instant case. A television station assigned to Hutchinson, Kansas, 
which already placed a city-grade signal over Wichita, sought permis- 
sion to change its city of license to Wichita. No move of tower was 
proposed. No increase in signal strength was proposed. No change in 
programming was proposed. Nevertheless, when an applicant for a 
UHF television station in Wichita boldly expressed its unsupported con- 


clusion that the mere change of community would adversely affect UHF 
development, the Commission refused to permit the proposed change. 
It found that the proposed move "might hamper the development of UHF 
telecasting in Wichita.” (7 RR 2d at 1581) 


The Commission's arbitrary and inconsistent treatment of the 
appellants is best demonstrated at this point by a brief summary of the 
facts alleged by the appellants both before and after the Commission's 
action authorizing the WECT move toward Fayetteville. In reviewing 
these allegations, it should be noted that the Commission stated in its 
decision in this case that appellants had merely submitted "unsup- 
ported allegations of UHF impact.” (R. 312) The critical allegations 
which the appellants made to the Commission are as follows: 


a) At the present time, Fayetteville receives only one weak 
Grade A signal and three Grade B signals. It receives no sig- 
nal of city-grade quality (R. 150, 240, 245). 


b) The proposed WECT operation will place a city-grade 
signal in Fayetteville for the first time (R. 150, 246). 


c) Atlantic proposed to establish auxiliary studios for sta- 
tion WECT in Fayetteville if its application was granted, so 
that it could cover local events, originate local news and com- 
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pete with Cumberland's proposed local station for program 


material, audience and revenues (R. 242). 


d) Fayetteville is a larger television market than Wilming- 
ton and may consequently be expected to receive extensive 
attention from the WECT sales department (R. 246). In fact, 
representatives of Atlantic had already conducted extensive 
interviews with many persons in Fayetteville primarily con- 
cerned with advertising (R. 241-242). 


e) Cumberland's estimates of revenue ($135,000.00, as 
contrasted to estimated cost of operation of $124,380) for its 
proposed new UHF station in Fayetteville were based upon the 
current status of competition in Fayetteville and would, of 
course, be reduced with increased VHF competition, raising 
questions of economic survival (R. 171, 199, 245). 


f) Perhaps of greatest importance, Cumberland advised 
the Commission that its program plans had been based upon 
the assumption that network programs would be available for 
the proposed station. Cumberland stated that conversations 
with network representatives indicated that such programs 
would be available, provided that there was no change in the 
competitive structure in the market (R. 204, 246). 


The above facts contrast sharply with the broad, self-serving 
conclusions which the Commission found persuasive in the Hutchinson 
allocation case, supra. Actually, the simple truth is that the Commis- 
sion has never required a high standard of factual pleading in cases 
involving impact of VHF signals upon UHF television stations. The 
Commission has consistently relied upon the expertise which it devel- 
oped so painfully by observing the demise of UHF stations faced with 
VHF competition. A simple review of significant cases concerning this 
problem — all decided since passage of "all channel receiver legisla- 
tion", demonstrates the consistent application of this expertise: 
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a. VHF Drop-Ins., 25 RR 1687. The Commission rejected propos- 
als to bring a new VHF television service to seven major cities 


because VHF assignments in these cities would deter the growth of 
UHF. It was recognized that VHF service would more quickly satisfy 
local needs, "but such action seems shortsighted compared with our 
primary goal of providing the optimum conditions for UHF growth.” 
(25 RR at 1691) 


b. KTIV Television Co., 2 RR 2d 95. Applications for increase in 
tower height and a move of the transmitters of VHF television stations 
were set for hearing because the increased signal would further 
encroach upon the service area of an existing and established UHF tel- 
evision station. "The Commission's concern with the plight of UHF 
stations in a VHF dominated area is too well known to require discus- 
sion here." (2 RR 2d at 97, emphasis supplied) 


c. Triangle Publications, Inc., 3 RR 2d 37. The Commission 
refused to permit the move of a VHF television station's transmitter, 
not only because it would encroach upon areas already served by UHF 
stations, but also because it would place a Grade A signal (weaker than 
the city-grade signal in the instant case) in New London and Norwich, 
thus delaying, if not discouraging, the use of UHF channels allocated 
to these communities. The Commission stated that it: 

" | deemed it essential to foster optimum conditions 
for the growth of UHF and to take no steps, unless 
required by other exceptional public interest consid- 
erations, which would reduce the demand for UHF 
service” and "from our experience, we know that the 
introduction of a VHF signal into the service area of 
a UHF station seriously jeopardizes the chances for 
a financially successful operation of the UHF service.” 
(3 RR 2d at 53, emphasis supplied) 


d. Selma Television, Inc., 4 RR 2d 714. The Commission set for 
hearing an application to move the transmitter of a VHF television sta- 
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tion, despite the fact that the VHF station was losing money, because 
of the impact of the move upon UHF development. The Commission 
recognized the "inescapable conclusion" that a UHF station will suffer 
losses from the introduction of an improved VHF signal in the area, 
(4 RR 2d at 720, emphasis supplied) 


e. Channel Assignment in Bloomington- Indianapolis, 5 RR2d 1744. 
The Commission refused to allow a VHF station to become the fourth 
VHF station ina market because it would discourage UHF development. 


f. Central Coast Television, 6 RR 2d 719. Almost contemporane- 
ously with its decision in the instant case, the Commission held that a 
minor change ina VHF transmitter toward an unbuilt UHF station 
required a hearing issue on the adverse effect of the move upon possi- 
bilities of success for the fledgling UHF station. . 


The Commission's consistent policy is clear. Whenever facts are 
alleged which demonstrate potential harm to the development of UHF 
telecasting, all reasonable doubts will be resolved in favor of protec- 
tion of UHF. 


Inconsistency, without adequate explanation indicating a change in 
policy, is by its nature arbitrary and capricious. Appellants in this 
case pleaded extensive facts demonstrating that a grant of the Atlantic 
application would discourage, if not destroy, the proposed new UHF 
service in Fayetteville. Ignoring standards which it applied both before 
and after its decision, the Commission granted the application. Differ- 
ent treatment of parties similarly situated will not be condoned by this 
Court. Melody Music, Inc. v. Federal Communications Commission, 
120 U.S. App. D.C. 241, 248, 345 F.2d 730 (1965). Departure from 
established policy requires a remand for a hearing and explanation. 
Sunbeam Television Corp. v. Federal Communications Commission, 
100 U.S. App. D.C. 82, 84, 243 F.2d 26 (1957). 


Atlantic's application was granted by the Commission without any 
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hearing. The absence of a hearing is critically important, for it nar- 
rows the issue before this Court. Thus this Court is not faced with 
the question of whether it was wrong for the Commission to permit 
station WECT to move into the Fayetteville area. The sole question is 
"whether it was wrong to do so without an evidentiary hearing.'"" 


The standard of pleading required to raise issues concerning need 
for a hearing was considered by this Court in Philco Corporation v. 
Federal Communications Commission, 110 U.S. App. D.C. 387, 390- 
391, 293 F.2d 864 (1961): 


A protestant need not plead his evidence. We are not 
"to measure the requirement of Section 309(c) by the 
technicalities of pleading formerly applicable in civil 
litigation. What is required is merely an articulated 
statement of some fact or situation which would tend 
to show, if established at a hearing, that the grant of 
the license contravened public interest, convenience 
and necessity, * * *." [footnote omitted] Federal 
Broadcasting System v. Federal Communications 
Commission, 96 U.S. App. D.C. 260, 263, 225 F.2d 
560, 563. 


It cannot be denied that both the Commission and this Court ® have 
recognized the pressing and vital public interest in development and 
survival of UHF telecasting stations. Appellants "articulated" to the 
Commission "facts" to show (1) that Atlantic proposed to place a VHF 
city-grade signal in Fayetteville for the first time, (2) that Atlantic 
proposed to establish local studios in Fayetteville, (3) that Atlantic 
proposed to compete for audience, programming and revenues in Fay- 


1 Southwestern Operating Co. v. Federal Communications Commission, 
__ U.S. App. D.C.___, 351 F.2d 834, 835 (1965). 


8 See, e.g., Louisiana Television Broadcasting Corp. v. Federal Commu- 
nications Commission, supra, Triangle Publications, Inc. v. Federal Commu- 
nications Commission, 110 U.S. App. D.C. 214, 291 F.2d 342 (1961). 
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etteville and (4) that a grant of Atlantic's application would likely 
deprive a Fayetteville UHF station of network programming vital to its 
survival. ° Considering the Commission's expressed policy to foster 


development of UHF, these facts demonstrate a "situation which would 
tend to show, if established at a hearing, that the grant of the license 
contravenedthe public interest." Philco Corporation v. Federal Com- 
munications Commission, supra. : 


The Commission may not dispose of substantial issues in a sum- 
mary manner. A full evidentiary hearing is required. Wometco Enter- 
prises, Inc. v. Federal Communications Commission, 114 U.S. App. 
D.C. 261, 314 F.2d 266 (1963). ” This case involves nothing less than 
the interest of the Fayetteville public ina truly local television serv- 
ice. Appellants do not doubt that relocation of station WECT to improve 
its service to Fayetteville will increase that station's service area and 
its audience. This Court has, however, rejected such considerations 
in a comparable case involving a move toward a larger center of pop- 
ulation. Referring to the unquestioned fact that such a move would 
undoubtedly increase revenues, this Court stated: "But such consid- 
erations, though legitimate, cannot be controlling. Television and radio 
are affected with a public interest; the Nation allows its air waves to 
be used as a matter of privilege rather than of right. The enterprises 
which today are profiting so handsomely from radio and television may 
in the end find it in their own best interest to treat their businesses 
primarily as a public trust." Television Corporation of M ichigan, Inc. 


9 ee : ra : 
Both the Commission and this Court are familiar with the vital importance 


of network programming to television stations. See, e.g., Hall v. Fedeval,Com- 
munications Commission, 103 U.S. App. D.C. 248, 257 F.2d 626 (1958). 


10 The Wometco case is similar in many respects to the instant case. Al- 
though the issues raised by the appellant were different from the issues in the 
instant case (though not nearly so vital) the case concerned a grant without 
hearing of an application to move a station with no loss of coverage. 
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v. Federal Communications Commission, 111 U.S. App. D.C. 101, 104- 
105, 294 F.2d 730 (1961). 


The public interest in local television service in Fayetteville can 
be protected only by a full hearing. 


B. Assuming, arguendo, that the appellants pleaded facts inade - 
quately, the Commission was required to advise the appellants 
of the required standard so that the pleadings could be revised. 


The appellants concede no failure to plead sufficient facts to 
require a hearing on the Atlantic application. Their pleadings before 
the Commission clearly outlined a situation "which would tend to show, 
if established at a hearing, that a grant of the license contravened pub- 
lic interest." Philco Corporation v. Federal Communications Commis - 
sion, supra. 


However, even if it be assumed, arguendo, that the appellants’ 
pleadings fell below the required standard, it was incumbent upon the 
Commission to advise the appellants of the requirements of that stand- 
ard, so that adequate facts might be presented to the Commission. The 
proper procedure for the Commission to follow when it is dissatisfied 
(with or without foundation) with the specificity of pleadings from an 
interested party is set forth in KGMO Radio-Television v. Federal 
Communications Commission, 119 U.S. App. D.C. 1, 336 F.2d 920 
(1964). In that case, an existing television station had requested the 
Commission to set for hearing the application for a new television 
station to serve its area, alleging economic injury. The Commission 
denied its petition and granted the application, holding that the facts 
alleged in the petition were too generally stated to demonstrate that a 
grant was inconsistent with the public interest. 


This Court remanded the case to the Commission. The Court 
observed that in its decision the Commission outlined the type of infor- 
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mation which it thought necessary to support a Carroll issue. 1 It con- 
cluded that the case must be remanded to the Commission, so that the 
appellant might amend and amplify its petition. "[S]ince appellant had 
no notice, in the Commission's past decisions or otherwise, that more 
would be required, the petition should not be denied on the ground that 
more was not furnished." (id. 119 U.S. App. D.C. at 3) The holding of 
this case was reiterated in Southwestern Operation Co. v. Federal Com- 
munications Commission, supra. 


The doctrine of the KGMO case is particularly applicable to the 
instant case. The problem of impact and injury is, of course, far more 
critical when it affects an applicant who is just entering the hazardous 
UHF arena, as contrasted to impact on an existing station. The Com- 
mission admitted candidly in its decision that it believed that "a dis- 
cussion of the UHF impact question is warranted." (R. 313) It then 
discussed what it deemed to be the appellants' failure to plead. But it 
is clear from past decisions on this question, supra, that "appellant 
had no notice that more would be required." It was thus improper to 
deny the petition on the ground that 'more was not furnished." The 
case should be remanded to the Commission so that the appellants may 
attempt to meet the Commission's new pleading standards. 


i. 


The Commission Erred in Denying Standing 
to Appellant Cumberland on the Ground 
That It Was a Mere Applicant. 


Extensive treatment of the question of standing for appellant Cum- 
berland is not required. The Commission has held that appellant Lee 
had standing, so that the substantive merits of the appeal are before 


11 Carroll Broadcasting Co. v. Federal Communications Commission, 103 U.S. 
App. D.C. 346, 258 F.2d 440 (1958). 
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this Court. Nevertheless, since denial of standing to Cumberland is 
considered error, it will be discussed briefly. 


Cumberland is an applicant for a new UHF station in Fayetteville 
and has alleged that it will be injured by the WECT move. As a poten- 
tial competitor for television revenues, its injury is more direct than 
the injury to Mr. Lee, who competes only for standard broadcast rev- 
enues. Cumberland is the most likely entity to perform the "private 
attorney general function" envisioned bythe Supreme Court in Federal 
Communications Commission v. Sanders Brothers Radio Station, 309 
U.S. 470(1940). Acting in its private interest, it will illuminate the pub- 
lic interest. According standing to Cumberland is completely consist- 
ent with this Court's decision in United Church of Christ v. Federal 
Communications Commission, ___ U.S. App. D.C. > _ F.2d 
(March 25, 1966). 


CONCLUSION 
The Commission's decision must be reversed and remanded. 


Respectfully submitted, 


Edwin R. Schneider, Jr. 
‘Marmet & Schneider 
1822 Jefferson Place 
Washington, D.C. 20036 
Attorney for Appellants 
July 27, 1966 
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BRIEF FOR INTERVENOR 


COUNTERSTATEMENT OF THE CASE 


This appeal is from a Memorandum Opinion and Order of the Fed- 
eral Communications Commission (hereinafter "the Commission"’) 
adopted April 13, 1966 and released April 18, 1966 (R. 311-15), denying 
appellant Jackson F. Lee's (and dismissing Cumberland Broadcasting 
Corp.'s) Petition for Reconsideration of the Commission's January 12, 


1966 grant of a construction permit to Intervenor Atlantic Telecasting 
Corporation. 


The facts giving rise to this appeal are as follows: Atlantic Tele- 
casting Corporation (hereinafter "WECT"), as licensee of television 
station WECT, Channel 6, Wilmington, North Carolina, on December 
11, 1964 filed with the Commission an application for a construction 
permit for a change in transmitter location and increase in antenna 
height. (R. 1-40) Although the Communications Act, 47 U.S.C. § 309(d), 
and the Commission's own rules, 47 C.F.R. § 1.580(i) (1966), provide 
ample procedures for interested parties to file timely objections to 
such pending applications prior to Commission action, the WECT 
application remained unopposed for more than a year. 


On January 4, 1966, by letter addressed to the Commission, a re- 
quest was made on behalf of Jackson F. Lee, (hereinafter 'Lee"’) licen- 
see of standard broadcast station WFAI, Fayetteville, North Carolina, 
to designate the WECT application for hearing. The letter clearly indi- 
cated the request to be prompted by Lee's being involved in the process 


of preparing an application for a new television broadcast station to 
serve Fayetteville, North Carolina,on Channel 33. The need for a hear-: 


ing was essentially premised on the following assertion: 

... Mr. Lee has concluded that prospects for develop- 

ment of a local UHF station in the market are favorable 

at this time. Any adverse development, however, such 

as the intrusion of a new strong signal, would have a 

serious adverse effect upon development of a local sta- 

tion. (R. 150-151) 
The only factual recitation in support of the request for hearing desig- 
nation was that the WECT proposal would increase the signal strength 
which WECT now provides to Fayetteville from a predicted Grade B 
signal to a predicted Grade A. (R. 150-151) At the time no application 
had yet been filed by Lee, and there were no other applications pending 
for a Fayetteville television channel. (R. 311) 


On January 12, 1966, the Commission granted the WECT applica- 
tion. (R. 159-161) The following day, the Commission, by letter, ad- 
vised counsel for Mr. Lee that the WECT application had been granted 
(R. 163), and that the allegations in the January 4, 1966 letter request 
had been considered and found inadequate: 


In taking this action, the Commission carefully con- 
sidered your letter and determined that the matters 
raised therein did not warrant designating the appli- 
cation for hearing. (R. 163) 


On February 7, 1966, nearly fourteen months after the initial ten- 
der of the WECT application and one month following the Commission's 
grant, Cumberland Broadcasting Corp. (hereinafter "Cumber land"), of 
which Lee is President and a 25% stockholder, filed its application for 
a construction permit for a new television broadcast station to operate 
on Channel 33, Fayetteville, North Carolina. (R. 164-238) Two days 
later, on February 9, 1966, a Petition for Reconsideration was filed on 
behalf of Lee and Cumberland. (R. 239-249) The petition requested 
that the Commission set aside the grant of WECT's application and that 
it order a hearing on the issue of the impact of WECT's proposal on 
the development of local UHF service to Fayetteville. (R. 247) WECT 
duly opposed the Petition (R. 270-75), and a Reply was filed thereafter 
by appellants. (R. 276-86) 


By Memorandum Opinion and Order released April 18, 1966 (R. 
311-15), the Commission denied Lee's Petition for Reconsiderationand 
dismissed the same petition as to Cumberland. The Commission found 
that Lee, as licensee of Station WFAI, had standing as a "party in inter - 
est", within the meaning of Section 309(d) of the Communications Act of 
1934, as amended, but that Cumberland, as a mere prospective appli- 
cant at the time the WECT application was granted, was not a "party in 
interest’, and did not have the requisite standing. Further, even as an 


applicant, the Commission ruled, Cumberland had no standing to peti- 


tion for reconsideration since it was "merely an applicant for a permit 
which it may never obtain." (R. 312) 


The Commission referred to Lee's letter of January 4, 1966 (R. 
150-151), and remarked that he had alleged no facts, but that he had 
merely concluded that a grant of the WECT application would cause eco- 


nomic injury to a corporation which was preparing to file an applica- 
tion. Noting that the letter could not be considered a proper pre-grant 
petition to deny filed pursuant to Section 309(d)(1) of the Communica- 
tions Act, the Commission nonetheless treated it as an informal objec- 


tion filed pursuant to Section 1.587 of the Commission's Rules. It was 
found that despite the fact that Lee had been advised that the contents 
of the earlier letter formed no basis for designating the application for 
hearing, appellant's Petition for Reconsideration "did not set forth any 
new facts, but reiterated the unsupported allegations of UHF impact." 
(R. 312) 


At the same time, the Commission affirmatively found that the pub- 
lic interest would be served by granting the WECT application, observ- 
ing: 

WECT proposes to operate in accordance with all of 

the Commission's Rules, would not introduce a new 

VHF television service into the community, would not 

represent encroachment of a new VHF service into an 

area served only by a UHF station, and would not re- 

sult in any loss areas. (R. 313) 
Furthermore, the Commission found that the WECT proposal would sig- 
nificantly increase its ability to effectively serve the public. (R. 313) 


On May 18, 1966, appellants filed their Notice of Appeal herein. 


STATUTE AND RULES INVOLVED 
Communications Act of 1934, as amended, 47 U.S.C. § 151, ef seq.: 


Section 309(d)(1) Any party in interest may file with the 
Commission a petition to deny any application (whether as 
originally filed or as amended) to which subsection (b) of 
this section applies at any time prior to the day of Com- 
mission grant thereof without hearing or the day of formal 
designation thereof for hearing; except that with respect 
to any classification of applications, the Commission from 
time to time by rule may specify a shorter period (no less 
than thirty days following the issuance of public notice by 
the Commission of the acceptance for filing of such appli- 
cation or of any substantial amendment thereof), which 
shorter period shall be reasonably related to the time when 
the applications would normally be reached for processing. 
The petitioner shall serve a copy of such petition on the 
applicant. The petition shall contain specific allegations 
of fact sufficient to show that the petitioner is a party in 
interest and that a grant of the application would be prima 
facie inconsistent with subsection (a). Such allegations of 
fact shall, except for those of which official notice may be 
taken, be supported by affidavit of a person or persons 
with personal knowledge thereof. The applicant shall be 
given the opportunity to file a reply in which allegations 
of fact or denials thereof shall similarly be supported by 
affidavit. 


(2) If the Commission finds on the basis of the appli- 
cation, the pleadings filed, or other matters which it may 
officially notice that there are no substantial and material | 
questions of fact and that a grant of the application would 
be consistent with subsection (a), it shall make the grant, 
deny the petition, and issue a concise statement of the rea- 
sons for denying the petition, which statement shall dis- 
pose of all substantial issues raised by the petition. Ifa 
substantial and material question of fact is presented or if 
the Commission for any reason is unable to find that grant 


of the application would be consistent with subsection (a), 
it shall proceed as provided in subsection (e). 


Section 309(e) If, in the case of any application to which 
subsection (a) of this section applies, a substantial and 
material question of fact is presented or the Commission 
for any reason is unable to make the finding specified in 
such subsection, it shall formally designate the application 
for hearing on the ground or reasons then obtaining and 
shall forthwith notify the applicant and all other known 
parties in interest of such action and the grounds andrea- 
sons therefor, specifying with particularity the matters 
and things in issue but not including issues or require- 
ments phrased generally. When the Commission has so 
designated an application for hearing, the parties in in- 
terest, if any, who are not notified by the Commission of 
such action may acquire the status of a party to the pro- 
ceeding thereon by filing a petition for intervention show- 
ing the basis for their interest not more than thirty days 
after publication of the hearing issues or any substantial 
amendment thereto in the Federal Register. Any hearing 
subsequently held upon such application shall be a full 
hearing in which the applicant and all other parties in in- 
terest shall be permitted to participate. The burden of 
proceeding with the introduction of evidence and the bur- 
den of proof shall be upon the applicant, except that with 
respect to any issue presented by a petition to deny ora 
petition to enlarge the issues, such burdens shall be as 
determined by the Commission. 


Section 405. After an order, decision, report, or action 
has been made or taken in any proceeding by the Com- 
mission, or by any designated authority within the Com- 
mission pursuant to a delegation under Section 5(d)(1), any 
party thereto, or any other person aggrieved or whose in- 
terests are adversely affected thereby, may petition for 
rehearing only to the authority making or taking the order, 
decision, report, or action; and it shall be lawful for such 
authority, whether it be the Commission or other author- 
ity designated under Section 5(d)(1), in its discretion, to 


grant such a rehearing if sufficient reason therefor be 
made to appear... . 


and Regulations of the Federal Communications Commission: 


47 CFR § 1.580(i) (1966): Any party in interest may file with | 
the Commission a petition to deny any such application 
(whether as originally filedor amended) no later than 30 days 
after issuance ofa public notice of the acceptance for filing of 
any such application or amendment thereto: Provided, how-— 
ever, That inthe case of applications for standard broadcast 
facilities, petitions to deny may be filed at any time prior | 
to the day of Commission grant thereof without hearing 

or the day of formal designation thereof for hearing; 

but where the Commission issues a public notice pursuant 
to the provisions of § 1.57 1(c) listing standard broadcast 
applications as available and ready for processing, no pe- 
titions to deny any such listed application will be accepted 
after the "cut off'’ date specified in the public notice: And © 
provided further, That in the case of applications for re- . 
newal of license, petitions to deny may be filed at any time 
prior to the day of Commission grant thereof without hear- 
ing or the day of formal designation thereof for hearing. 
Petitions to deny shall contain specific allegations of fact 
sufficient to show that the petitioner is a party in interest 
and that a grant of the application would be prima facie in- 
consistent with the public interest, convenience, and ne- ~ 
cessity. Such allegations of fact shall, except for those of 
which official notice may be taken, be supported by affi- 
davit of a person or persons with personal knowledge 
thereof. 


SUMMARY OF ARGUMENT 


Inasmuch as this appeal is from the Federal Communications Com- 
mission's Memorandum Opinion and Order released April 18, 1966, the 
narrow question raised is whether the Commission abused its discre- 
tion in denying appellant Lee's Petition for Reconsideration, and indis- 
missing that of appellant Cumberland. The record in this case clearly 
indicates that Commission's action was fully warranted. 


First, the pleading filed by appellants was utterly devoid of the type 
of factual allegations which would have indicated the Commission's Jan- 
uary 12, 1966, grant of WECT's application in the public interest to have 
been erroneous. Nor were the unsubstantiated conclusions offered in 
appellants’ pleading adequate to require the holding of the hearing re- 
quested. In short, the Petition in no way approximated the standard of 
pleading required by Section 405 of the Communications Act of 1934, as 
amended. 47 U.S.C. § 405. 


Moreover, at the time appellants filed a pre-grant letter objection 
to the WECT application, the Commission specifically advised appel- 
lants that the allegations advanced were insufficient to require a hearing 
prior to a grant of the WECT proposal. However, appellants chose to 
merely reiterate those assertions in their Petition for Reconsideration. 
Having been advised of the inadequacy of the earlier allegations prior 
to the filing of their Petition, appellants can hardly be heard to say that 
they were without notice of the standard of pleading which would be re- 
quired. 


Finally, contrary to appellants’ contention, the grant of WECT's 
application did not constitute a reversal of Commission policy, andwas 
clearly in the public interest. 


As to the second question on appeal, the pronouncements of this 
Court have clearly indicated that a mere applicant for a broadcast fa- 
cility is not an aggrieved party within the meaning of Section 405 of the 
Communications Act of 1934, as amended, such that standing is con- 


ferred to contest a Commission grant of authority relating to another 
facility. 


ARGUMENT 


I 


The Commission's Disposition of Appellants’ Petition for 
Reconsideration Did Not Constitute an Abuse of Discretion 


A. In Passing Upon Appellants’ Petition for 
Reconsideration, the Commission Correctly 
Determined That Appellants Had Failed 
To Make an Adequate Showing To Requtre 
a Hearing on the Economic Impact of VHF 
Competition Upon Development of Local 
UHF Television in Fayetteville. 


It should be emphasized initially that the instant appeal is from a 
denial of appellants’ Petition for Reconsideration only. And Section 
405 of the Communications Act, 47 U.S.C § 405, specifically commits 
to the discretion of the Commission the question of whether sufficient 


reason for reconsideration has been made to appear. i 


The standards governing the Commission's discretion in this area, 
as well as the standard of pleading required of a petitioner seeking 
reconsideration of a Commission action, has been indicated by this 
Court repeatedly. In Valley Telecasting Co., Inc. v. FCC, 118 U.S. 
App. D.C. 410, 336 F.2d 914 (1964), for example, where a similar peti- 
tion for reconsideration was denied, it was noted that the Commission 
properly 


U.S. App. D.C. 410, 336 F 
Corp. v. FCC, 117 US. App. 
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measured [petitioners'] allegations of injury to the public 
interest [at the post-grant, petition for reconsideration 
stage] by a2 more exacting standard than might be appro- 
priate at an earlier stage in the proceeding. This it was 
entitled, if indeed not required, to do. 


336 F.2d at 919. 


Under Section 309(d) (i) of the Act, governing pre-grant objections, 
and which leaves less to the Commission's discretion than Section 405, 
such a petition 


. . shall contain specific allegations of fact sufficient 
to show that the petitioner is a party in interest and that 
a grant of the application would be prima facie imcon- 
sistent with [the public interest, convenience and neces- 
sity.] Such allegations of fact shall, except for those of 
which official notice may be taken, be supported by affi- 
davit of a person or persons with personal knowledge 
thereof . . . [Emphasis supplied. ] 


Moreover, pursuant to recent amendments, petitions filed under 
Section 309(d) were expected by Congress to make a substantially 
stronger showing of greater probative value than had previously been 
necessary. The 1960 amendments to this section were thought by Con- 
gress to be a marked improvement over the prior statutory provision 
which had been interpreted to permit allegations to be made on infor- 
mation and belief and which had resulted in serious and disruptive pro- 
cedural abuses. House Report No. 1800, 86th Cong., 2d Sess. 9-10 


(1960). ''The allegation of ultimate, conclusionary facts or mere gen- 
eral allegations on information or belief supported by generalized affi- 
davits, as is now [was] possible with protests, are not sufficient .. ." 
Senate Report No. 690, 86th Cong., 1st Sess. 3 (1959). In the recent 
case of National Broadcasting Co.v. FCC, __- US. App-D.C._, 
F.2d ___ (Nos. 19523-24; decided May 26, 1966), this Court took the 
opportunity to observe: 
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Section 309 requires the Commission to hold an evi- 
dentiary hearing only where ‘substantial and material 
questions of fact' are presented. In view of appellant's’ 
failure to allege any specific facts relating to the above 
questions, the Commission's determination that no 
such substantial and material questions of fact were 
presented requiring resolution by way of evidentiary 
hearing was clearly a permissible exercise of dis- 
cretion by the Commission. 


In that decision, the Court rejected the contention that allegations of 

economic injury made by the appellants to the Commission — allega- 
tions far more explicit and complete than those offered by the appel- 
lants in this case — were sufficient to require a hearing. 


Obviously, therefore, appellants were required to make a thres- 
hold factual showing sufficiently complete and specific to indicate that 
a grant of the WECT application in the public interest could not be made. 
absent a hearing on the matters raised. In detailing the extent of fact- 
ual specificity required in such a pleading, the Commission, pursuant 
to this Court's mandate in KGMO Radio-Television, Inc. v. FCC, 119 
U.S. App. D.C. 1, 336 F.2d 920 (1964), outlined the type of factual data 
necessary to require a hearing: 

(1) What is the total amount of retail sales in the com- 
munity and the area for the preceding three years? If 
sales are in a decreasing pattern, set forth the reasons 
which should include information as to any unusual eco- 
nomic conditions in the area. 


(2) What is the total number of businesses in the com- 
munity and the area? 


(3) What is the total advertising revenue potential in 
the community and the area? 


(4) What is the amount of local advertising revenue 
actually earned by our station in the community and 
the area? 
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(5) Set forth, for at least the three preceding years, 
your total revenues, total expenses, net profit or loss 
and the average number of employees? 


(6) How many of the existing businesses in the com- 
munity and the area do not now advertise on the 
radio? 

(7) State, in detail, the specific advertisers that would 
shift their advertising to the proposed station. How 
many advertisers will split their advertising time be- 
tween the existing station or stations and the proposed 
station? 


(8) What are the other competing advertising media in 
the community and the area? 


(9) State, in detail, how a grant of this proposal would 
cause a net loss or degradation of program service to 
the area. 


(a) What public service programs do you now 
broadcast ? 


(b) How many public service spot announce- 
ments do you broadcast each week? 


(c) What public service programs would have 
to be discontinued? spot announcements? 


(d) What public service programs will have to 
be shifted to other time segments? spot announce- 
ments? 


(e) As to (c) and (d) what percentage of the total 
broadcast time is represented by the public serv- 
ice programming? 


(£) What is the cost of carrying these programs 
and what saving will be effected in dropping or 
shifting this programming? What is the cost of 
carrying the public service spot announcements 
and what saving will be effected in dropping or 
shifting spot announcements? What program- 
ming personnel changes will be required? 
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(10) What information, if any, do you have that some or 
all of the public service programming will not be car- | 
ried by the proposed station? 


(11) Will a grant of the proposal require you to make 
substantial changes in your total present program for~- 
mat and policies. State full details. 


(12) Set forth any other information which is sufficiently 
related to the economics of broadcasting, including the 
specific relationship between any assumed losses in reve- 
nue to the withdrawal of particular programs or pro- 
gram services in support of the question raised in peti- 
tion to deny concerning the inability of the area to sup- 
port another broadcast station without loss or degrada- 
tion of program service to the area. 


Missouri-Illinois Broadcasting Co., 3 R.R.2d 232, 235-36 (1964). 


By conspicuous contrast, however, the allegations contained in 
appellants’ Petition for Reconsideration were brief, vague, and con- 
clusory. Indeed, the appellants contented themselves with alluding to 
the Commission's general concern with the development of UHF tele- 
vision, and repeatedly offered the gratuitous, unsubstantial conclusion 
that the grant of the WECT application would "drastically alter [the 
Commission's] policy designed to foster the development of UHF tele- 
casting.” (R. 245) In its most specific reference to anticipated eco- 
nomic hardship to Cumberland's proposed facility, it was asserted that 
"any increase in UHF signal strength in the market will severely pre- 
judice its opportunity to obtain revenue and network service." (R. 
246) However, no factual data whatsoever was offered to substantiate 
any of the claims of adverse economic impact, either on UHF develop- 
ment generally, or on Cumberland's proposed station. Essentially, the 
assertions of economic injury found in the appellants’ petition were as 
follows: 


_ . . the Commission has steadily maintained a course 
designed to protect and foster the development of UHF 
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television service. This course will clearly be re- 
versed if WECT isallowed to moveto Fayetteville, and 
this is the practical effect of the proposed move in 
transmitter location. (R. 243) 


The community [Fayetteville] is sufficiently distant 
from present VHF transmitters to encourage construc- 
tion of a new UHF Station. It is apparent from a review 
of the Cumberland application, however, that prospects 
are not sufficiently bright to allow intrusion of a strong 
VHF signal of citygrade quality if UHF service is to 
thrive. The applicant's projections of revenue are 
based upon the present status of competition (See Ex. 3 
to Cumberland application). The applicant's proposed 
programming includes attractive network programs 
deemed necessary for economic survival (See Ex. 4 to 
application). Clearly, as the applicant has stated, any 
increase in VHF signal strength in the market will 
severely prejudice its opportunity to obtain revenue 
and network service. (R. 246) 


A [citygrade] signal . . . will be placed in Fayette- 

ville. Atlantic proposes auxiliary studios in Fayette- 

ville. Fayetteville is a larger market than Wilming- 

ton, and will consequently receive extensive attention 

from Atlantic's sales department. The intensive na- 

ture of the competition which may be expected in Fay- 

etteville if WECT is allowed to move is quite clear. 

(R. 246) 
Even a cursory review of the allegations indicates them to be little 
more than the most generalized form of conclusions, rather than the 
type of facts which would indicate the Commission's public interest 
determination to have been erroneous. For example, the assertedly 
adverse effect of "the intensive nature of the competition which may 
be expected in Fayetteville’' from WECT was unsupported in any man- 
ner whatsoever. No facts were offered as to the present status of the 
Fayetteville television market — present sales and revenue factors — 
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nor are there any showings, projected or otherwise, as to how the 
WECT proposal would effect market conditions to the detriment of 
Cumberland's applied-for facility. 


In sum, therefore, appellants had satisfied themselves with making 
only the broadest conclusions, apparently feeling that the mere men- 
tion of "UHF injury" would suffice to require the hearing requested. 


It belabors the obvious to state that appellants' pleading was fatally 
deficient, and that its denial by the Commission cannot be character- 
ized as an abuse of discretion. Neither is the citation by appellants of 
certain Commission decisions” assertedly establishing a "consistent 
policy" of Commission protection of UHF persuasive in this case. For 
in each of those decisions, the adverse economic impact alleged threat- 
ened an existing UHF licensee, not a mere applicant. Moreover, in 
each of those cases, a grant of the particular application would have 
resulted in the introduction of a new VHF signal into the area involved. 
Here, of course, no new signal would be brought to Fayetteville, for 
WECT presently serves that city with a Grade B signal. (R. 269, 271, 
245) ° 


Thus, appellants’ reliance on the enumerated Coramission deci- 
sions is clearly misplaced, and the statement (Appellants' Brief, ‘p. 15) 
that "different treatment of parties similarly situated will not be con- 
doned by this Court" is an obvious non sequitur — Cumberland's status 
as an applicant is hardly one "similarly situated" to that of the licens- : 
ees affected in the decisions cited. Its potential injury is far more 


2 VHF Drop-Ins, 25R.R. 1687(1963); KTIV Television Co., 2 R-R.2d 95 (1964); 
Triangle Publications , Inc., 3 R.R.2d 37 (1964); Selma Television, Inc., 4 R.R.2d 
714 (1965); Channel Assignment in Bloomington-Indianapolis , 5R.R.2d 1744(1965); 
Central Coast Television 6 R.R.2d 719 (1966). 


3 In addition, Grade A service in Fayetteville is presently received from 
WTVD, Channel 11, Durham-Raleigh, North Carolina (R. 245), and four other 
VHF stations provide Grade B service to the community. (R. 269, 273) 
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remote and conjectural, and therefore the burden of making the required 
threshold showing is correspondingly more exacting, not less so. 


B. Appellants Had Adequate Notice of the 
Required Standard of Factual Pleading 


Appellants’ contention that they were not advised of the required 
standard for factual pleading is wholly without merit. Guidelines for 
the type of factual data required in pleadings raising the economic im- 
pact issue have been repeatedly made clear by the Commission. In- 
deed, following this Court's remand in KGMO Radio-Television v. FCC, 
119 U.S. App. D.C. 1, 336 F.2d 920 (1964), relied on by appellants, the 
Commission specifically enumerated the type of factual allegations 
which would be required to support a request for hearing on the issue 
of economic injury. Missouri-Illinois Broadcasting Co., 3 R.R. 2d 232, 
235-36 (quoted supra). Certainly the analogy between the issue in that 
case and the basis for the requested hearing by appellants here is 
obvious. 


Even more significant, however, is the fact that appellants had 
been specifically advised that the allegations contained in the pleading 


were insufficient. As indicated in the Counterstatement of the Case, 
supra, a letter request for a hearing had been filed on behalf of appel- 
lants on January 4, 1966. (R. 150-51) And a reading of that letter in- 
dicates beyond question that the allegations of injury in appellants’ 
Petition for RecmSideration, here at issue, were merely a reiteration 


of the earlier statements. However, the Commission had specifically 
advised appellants that in granting WECT's application "the Commis- 
sion carefully considered your letter and determined that the matters 
raised therein did not warrant designating the application for hearing." 
(R. 163) Hence, appellants were in fact given direct notice that the al- 
legations contained in the earlier letter were insufficient to justify the 
institution of hearing proceedings. And accordingly, appellants" deci- 
sion merely to reiterate those allegations in the later Petition for Re- 
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consideration, without any elaboration, indicates not an absence of 
notice of pleading requirements, but rather a disregard of a specific 
notification that what had been alleged earlier was inadequate. 
C. The Commission's Grant of the WECT 
Application Was Clearly in the Public 
Interest and Did Not Constitute a Reversal 
of Prior Policy 
In granting the WECT application, the Commission has properly 
determined that the public interest is served by the WECT proposal. 
The subject grant authorizes WECT to change transmitter location and 
to increase its antenna height. (R. 159-60) As indicated in the engi- 
neering statement attached to WECT's pleading before the Commission 
(R. 268-74), and reiterated in the Commission's decision (R. 313), the 
relocation of WECT facilities will result in a first Grade A signal 
provided to a population in excess of 104,484 persons. (R. 268) A 
second Grade A service will be provided to 174,270 persons while a 
second Grade B service will be provided to 61,131 persons. In addi- 
tion, a third Grade B service will be provided to 95,071 persons. (R. 
269, 274) 


Moreover, Since the new site is some twenty miles further inland 
from the coast, a substantially lower percentage of the service area 
will fall over water areas. The change in site location away from the 
coast is such that essentially all of the area gained will be land area; 
and the efficiency of the facility would be increased substantially be- 
cause the portions of the Grade A and Grade B service areas wasted 
over water would be reduced from 19.1% to 1.5% and from 32.7% to 
19.5%, respectively. (R. 268, 271) As the Commission has remarked, 
this reduction of the area within WECT's present predicted Grade B 
contour which is wasted over the waters of the Atlantic Ocean, repre- 


sents "a more efficient use of the frequency consistent with the man- 
date of Section 307(b) of the Communications Act." (R. 313) 
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As against these clear benefits to the public interest, appellants 
have offered only the conclusion that the "intrusion" of WECT's signal 
into Fayetteville will impair the development of UHF in that city. 


All parties agree that the Commission has a keen interest in the 
continued development of UHF television generally. However, appel- 
lants’ unexplained intuition that the grant of WECT's application is a 
drastic alteration of Commission policy toward UHF is simply without 
merit. The various Commission decisions upon which appellants rely 
merely indicate that the issue of VHF impact on UHF has been and must 
be determined on the basis of specific showing in each case — what is 
most desirable in light of the public interest. Certainly the Commis- 
sion's UHF policies were not intended to result in the detriment to, or 
impede the orderly development of VHF television service where, as 
here, the public interest would be served. Further, the unsupported 
conclusion that any improvement of the service contours of a VHF sta- 
tion in an area to which a UHF channel is allocated is, as appellants 
would have it, pe7v se fatal to the prospects for successful UHF opera- 
tion is unjustified. As the Commission has observed: 


Such a view would severely restrict the Commission's 
ability to authorize improvements in the facilities of 
VHF stations because there are few areas in the United 
States to which no UHF channels are allocated. (R. 314) 


Significantly, the decisions to which appellants resort for authority 


bear important factual differences from the instant case. Here, for in- 
stance, the WECT proposal will be in full accord with all of the Com- 
mission's rules. (R. 313) On the other hand, in Louisiana Television 
Broadcasting Corp. v. FCC, 121 U.S.App.D.C. 24, 347 F.2d 808 (1965), 
cited by appellants, there were controverted allegations of violation of 
the Commission's rules. 347 F.2d at 809. Furthermore, in addition to 


several other major issues, the impact issue was particularly critical 
in that case since the Commission, in a prior proceeding involving the 
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same market, had determined that the need for development of UHF 
there prevented assignment of an additional VHF channel. 347 F.2d at 
810-11. Such an obvious conflict of holdings necessitating resolution, 
of course, is not presented here. 


Technical rules of the Commission also would have been violated 


in Assignment of Television Channel in Hutchinson, Kansas, 7 R.R.2d 
1577 (1966). Aside from the fact that the Commission felt that the pro- 
posed change of city of license from Hutchinson to Wichita "might ham- 
per the development of UHF telecasting", the Commission found that the 
applicant already served Wichita with an adequate signal and "the trans- 
mitter could not be located in or near Wichita because of the minimum 
geographic separation requirements to channel 12 in Joplin, Missouri." 
7 R.R.2d at 1580-81. 


Unlike Commission decisions in Selma Television, Inc., 4 R.R.2d 
714 (1965), VHF Drop-s, 25 RR. 1687 (1963) and Channel Assignment 
in Bloomington-hndianapolis, 5 R.R.2d 1744 (1965), the WECT proposal 
would not involve introduction of a new VHF television service into the 
community. Indeed, as noted earlier, WECT already provides Grade B 
coverage to Fayetteville. (R. 271, 313) 


Furthermore, the WECT grant would not represent encroachment 
of 2 new VHF service into an area served only by a UHF station. By 
contrast, in KTIV Television Co., 2R.R.2d 95 (1964) the Commission 
designated for hearing three VHF applications for change in transmitter 
sites since such requested changes would encroach upon the service con- 
tour of the only UHF station in the state. It is additionally important to 
emphasize that the WECT proposal will not result in any loss areas; in- 
deed, there would be a significant gain over the present area served. 
However, significant loss areas was one of the principal factors in the - 
Triangle decisions, relied on by appellants. Triangle Publications, Inc., 
17 R.R. 624, aff'd. 110 U.S.App.D.C. 214, 291 F.2d 342 (1961); 3 R.R.2d 
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37 (1964). This was also a factor raised in Central Coast Television, 
6 R.R.2d 719 (1966). 


In light of the foregoing, therefore, it is apparent that the Commis- 
sion’s decision did not constitute a reversal of "consistent policy", for 
all decisions relied on to establish the existence of the asserted "poli- 
cy" are greatly dissimilar from the facts presented in the instant case. 
Moreover, even assuming arguendo any merit to appellants’ position on 
this point, it is a well established rule that stare decisis is not appli- 
cable to Commission decisions and that, accordingly, a reasonable de- 
cision is not rendered invalid because it indicates some shift in policy. 
FCC v. WOKO, Inc., 329 U.S. 329, 227-28 (1946); Pmellas Broadcasting 
Co. v. FCC, 97 U.S.App.D.C. 236, 230 F.2d 204, cert. den., 350 U.S. 
1007 (1956); Kentucky Broadcasting Corp. v. FCC, 84 U.S. App. D.C. 
383, 385, 174 F.2d 38, 40 (1949). 


0 
The Commission Correctly Determined That 


Appellant Cumberland, as a Mere Applicant 
Did Not Have Standing 


The question of standing as to appellant Cumberland is purely aca- 
demic, since the Commission held that appellant Lee had standing, and 


considered the substantive merits of the arguments presented. 


Nonetheless, it is clear that at no point in the proceedings before 
the Commission did Cumberland have standing to raise the questions 
urged. First, at the time WECT's application was granted, Cumberland 
was merely a potential applicant, and clearly not a "party in interest.” 
Rhode Island Television Corporation v. FCC, 116 U.S.App.D.C. 40, 

320 F.2d 762, 765 (1963); Joe L. Smith, Inc., 5 R.R.2d 422, 424 (1965). 
Cf. Parr v. FCC, U.S.App.D.C.__, 344 F.2d 539 (1965). 


Neither did Cumberland's status as an applicant for Channel 33 in 


a1 


Fayetteville at the time of filing its request for reconsideration confer 
standing as a party "aggrieved or whose interests are adversely af- 
fected" within the meaning of Section 405 of the Communications Act. 
As a mere applicant, any claim of economic injury is at best conjec- 
tural. In this respect, appellants’ reliance on FCC v. Sanders Brothers 
Radio Station, 309 U.S. 470 (1940), is misplaced. While that case is sup- 
port for the position that a licensee of an existing station has standing 
to contest a Commission action, given an appropriate showing of eco- 
nomic injury, this Court has long since determined that Sanders Broth- 
ers has no applicability to the circumstances of an applicant. In Mans- 
field Journal Co. v. FCC, 84 U.S. App. D.C. 341, 173 F.2d 646 (1949), 
this Court stated: 

As we read the Sanders case, the Court held that econom- 

ic loss to an existing station, without more, is not a valid 

reason for refusing a license to a new applicant, but that 

the existing station in such circumstances has the requi- 

site standing to appeal and to raise any relevant question — 

of law in respect of the order of the Commission. It is 

our view that to apply the Sanders case to the situation 

here would unduly extend it; for the applicant is not the 

owner of an existing station and does not hold a construc- 

tion permit. Jt is merely an applicant for such a permit, 

which it may never obtain, 


Id. at 647-48 (Emphasis supplied). 


Similarly, the Commission's attitude was stated in Cofey and Os- 
walt, 19 R.R. 12, 16 (1959): 


It is well settled that potential economic injury to a mere 
application is not sufficient economic injury to make ita. 
party in interest ... [An applicant] has no interest capa- 
ble of being injured prior toa grant of its application. 


Cf. alsoNewJersey Television Broadcasting Corp., 2 R.R.2d 1097 , 1098 
(1964); Fisher Broadcasting Co., 1 R.R.2d 370, 373 (1960). Contrary 
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to appellants’ contention, therefore, both this Court and the Commis- 


sion have consistently held that a mere applicant for one facility can- 


not assert standing to contest the grant of an application relating to 
another facility on the grounds of economic injury. 


While appellants have cited United Church of Christ v. FCC, __ 
U.S.App.D.C. __, 359 F.2d 944 (1966), that case is completely in- 
apposite. There, the Court held that representatives of the listening 
public, to whom broadcast licensees bear the ultimate responsibility, 
have standing to intervene in license renewal proceedings to assure 
the discharge of that responsibility. By contrast, the matters raised 
by appellant here do not even remotely relate to the discharging of 
WECT's responsibility to the viewing public; indeed, the WECT propos- 
al seeks to improve its service. 


CONCLUSION 
For the foregoing reasons, the Commission's decision should be 
affirmed. 


Respectfully submitted, 


ARTHUR SCHEINER 
EDWARD P. TAPTICH 


Wilner & Bergson 
1343 H Street, N.W. 
Washington, D.C. 20005 


Attorneys for Intervenor 
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BRIEF FOR APPELLEE 
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COUNTERSTATEMENT OF THE CASE 
This is an appeal from a Memorandum Opinion and Order of 
the Federal Communications Commission (hereafter the Commission) 
released April 18, 1966 (R. 311-315). The Memorandum Opinion and 
Order denied the petition of Jackson F. Lee and dismissed the 


petition of Cumberland Broadcasting Corporation for reconsideration 


of the Commission's action of January 12, 1965, granting the appli- 


cation of intervenor Atlantic Telecasting Corporation, licensee of 
television broadcast station WECT, Wilmington, North Carolina, for 


a construction permit to make changes in its existing facilities. 


Srila 
It is believed that a more complete statement of the case than that 
contained in the brief for appellants will be of assistance to the 
Court. 

Atlantic Telecasting Corporation (hereafter Atlantic) is 
the licensee of television station WECT, Channel 6, Wilmington, 
North Carolina. As originally licensed, Atlantic's transmitter site 
was located approximately 19 miles west of Wilmington. Approximately 
180,000 people reside within the station's Grade A contour and 
700,000 within the Grade 3 However, a substantial portion of 
the station's coverage area (19% of the Grade A and 32.7% of the 
Grade B) lies over the Atlantic Ocean (R. 274). 

On December 11, 1964, Atlantic filed an application for 
authority to make changes in its existing facilities (R. 1-40). 
Specifically, it asked for authority to move its transmitter site 
and tower to a site 22 miles farther inland, to increase its antenna 
height, and to change its antenna system (R. 22-24). The proposal 
complied with all applicable rules of the Commission. 

By improving its facilities, Atlantic would inerease the 
number of people within its service area. The population 
i/ "The Grade A service area is one in which a good picture may be 
expected to be available for at least 90 percent of the time at the 
best 70 percent of receiver locations at the outer limits of that 
service area. The Grade B service area is one in which a good 


picture may be expected for 90 percent of the time at 50 percent of 
the locations.” Clarksburg Publishing Co. v. Federal Communications 


ras oases fublisning Co. 
Commission, 96 U.S. App. D.C. ell, 215-216 n. 12, 225 F.2d Sli, 


515-16 n. 12 (1955). 


3 
within both its Grade A and B cortours would more than double (R. 274), 
while at the same time no area presently being served by the station 
would be deprived of that service. In addition, under the proposed 
operation only 1.5% of its Grade A contour and 19.5% of its Grade B 
contour would be over water (R. 268-274). 

As a result of this modification in its facilities, Atlantic 
would improve the signal it placed over Fayetteville, North Carolina 
from Grade B to Grade A. In recognition of this improvement, Atlantic 
proposed to establish auxiliary studios in Fayetteville to be used 
initially for the origination of local news and personal interview 
programs, particularly with reference to activities and events at nearby 
Fort Bragg (R. 15). Atlantic also stated that it had ateaudied with 
resicents in its new service area “heir program needs and interests 
(R. 14-15). 

On January 4, 1966, more than twelve months after Atlantic's 
application wes accepted for filing, Jackson F. Lee (hereafter Lee) , 


standard broadcast station WFAI, Fayetteville, filed a 


tter with the Commission asking that the Atlantic epplication be 


set for hearing (R. 150-51). Lee stated that he wes presently in 
the process of preparing an application for a new UNF television 
broadcast station to serve Fayetteville, and that the application 
woul@ be filed in the name of Cumberland Broadcasting Corporation 
in which he would be a dominant stockholder (R; 150)... Lee objected 


to the grant of the Atlantic application on the ground that, improvement 


2/ Appellants incorrectly assert that Atlantic would place a city-grade 


Signal over Fayetteville. Atlantic's proposal, as amended (R. 135-149) , 
resulted in improving its signal to Grade A (R. 146). 


Suis 

in the quality of Atlantic's signal over Fayetteville would Limit 

the prospects for development of a UHF station in that city (R. 151). 

In reply, Atlantic urged that the Lee request was procedurally deficient 


and that it ignored the substantial public benefits that would result 


from a grant (R. 152-157). 


On January 12, 1966, the Commission granted the Atlantic 
application (R. 159-162). It informed Lee by letter that it had 
made the grant after finding that the public interest, convenience 
and necessity would be served thereby, and that it had "carefully 
considered [his] letter and determined that the matters raised 
therein did not warrant designating the application for hearing” 

(R. 163). 

Subsequently, on February 7, 1966, Cumberland Broadcasting 
Corporation (hereafter Cumberland) filed its application for a new 
UHF television station in Fayetteville (R. 164-238). On February 9, 
1966, Lee and Cumberland filed a petition for reconsideration of 
the grant to Atlantic (R. 239-248). Both claimed standing based 
on economic injury, and both alleged that "prospects are not 
sufficiently bright to allow intrusion of a strong VHF signal of 
citygrade quality [in Fayetteville] if UHF is to thrive” (R. 245). 
In support of this view both claimed that "any increase in VHF 
signal strength in the market will severely prejudice its [Cumberland’s] 
opportunity to obtain revenue and network service” (R. 246). 

Following the submission of responsive pleadings, the 


Commission, on April 18, 1966, released a Memorandum Opinion and 


Gite 
Order denying Lee’s and dismissing Cumberland's petition for re- 
consideration (R. 311-315). Cumberland's petition was dismissed 
on the ground that it was not an applicant, permittee or licensee 
at the time the grant was made, and that its status did not change, 
retroactively, when it filed an application. Lee, however, was 
granted standing, because as the licensee of radio station WFAI 
he was in competition with Atlantic for advertising revenues, 
Federal Communications Commission v. Sanders Brothers Radio Station, 
309 U.S. 470 (1940), (R. 312). Accordingly, the Commission pro- 
ceeded to discuss the merits of the petition for reconsideration. 
The Commission first reviewed the television market in 
Fayetteville. It found that Fayetteville was already within the 


— 


Grade A contour of one VHF station, WIVD, Durham, North Carolina, 


See t 
(channel 11), and, in addition to WECT, Wilmington, (channel 6), 


Atlantic's station, was within the Grade B contour of VHF station 


—_—__ — 


WRAL-TV, Raleigh, North Carolina, (channel 5), and to a partial 


extent, the Grade B contour of VHF station WGHP-TV, Greensboro- 


High Point, North Carolina (channel 8). Furthermore, station 
WJHF, Raleigh, North Carolina, had received a permit to construct 
a UHE station and would also place a predicted Grade B signal over 
Fayetteville. In view of the number of VHF signals already in the 


area, the fact that Atlantic would not introduce a new VHF: signal 


into an area served solely by a UHF station, and the fact that 
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Atlantic was making a more effective use of its facilities, the 
Commission concluded that the case was appreciably different from 
others in which hearings had been held on the impact that the grant 
of a VHF facility would have on the development of UHF television 
(R... 313) 

The Commission next turned to the factual allegations in the 
petition for reconsideration and found that the petition did not 
set forth any new facts beyond the bare allegations that had been 
contained in the letter of January 4 (R. 314). And this despite 
the Commission's response to Lee that it had considered his January 4 
letter inadequate to warrant setting the Atlantic application for 
hearing. 

The Commission found that Lee made no showing as to how 
Atlantic's proposed operation would imperil the ability of a UHF 
station in Fayetteville to compete successfully. For example, Lee 
did not contend that viewers not presently watching WECT would 
change their viewing habits or that advertisers not advertising on 
WECT would change their advertising policies. Furthermore, in 
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light of the reliance by Cumberland on network programming in its 
application (R. 204), the Commission concluded that it was in- 
cumbent upon Lee to show how Cumberland would be able to secure 


network programs under present conditions, but would not be able 


to secure them if Atlantic improved its signal from Grade B quality 


to Grade A (R. 314). 


ei hee 


In sum, the Commission stated that unless a stronger threshold 


showing was required, the’ mere presence of a UHF allocation in any 


community in the country would be sufficient to necessitate a hearing 
on any VHF application for authority to improve facilities. Accord- 
ingly, under the circumstances presented, and in light of the discre- 
tion committed to the Commission in considering petitions for recon- 
sideration under Section 405 of the Communications Act, 47 U.S.C. 
405, Lee's petition was denied. 


This appeal followed. 


BBS 
SUMMARY OF ARGUMENT 

The principal question on this appeal is whether the Com- 
mission abused its discretion in refusing to set aside its grant 
to Atlantic. The record herein shows that the Commission's action 
was proper and well within the bounds of discretion committed to 
the agency under the Communications Act, 47 U.S.C. 405; Valley 
Telecasting Co. v. Federal Communications Commission, 118 U.S. App. 
D.C. 410, 336 F.2d 914 (1964). 

Appellants have failed to demcnstrate that their post- 
grant pleading raised questions of fact or public interest questions 
which clearly required a hearing. Their main complaint is that the 
improvement in Atlantic's signal over Fayetteville from Grade B 
quality to Grade A would be the critical factor in preventing 
Cumberland from surviving or competing successfully as a UHF station. 
Nowhere do they support this argument with facts presenting questions 
requiring resolution in an evidentiary hearing. Their allegations 
of economic injury and loss of network programming completely fail 
to relate how the improvement in Atlantic’s signal would jeopardize 
Cumberland’s as yet unestablished financial position or its supposed 
ability to obtain network programming. 

The Commission’s discussion of the UHF impact issue leaves 
no question of the "Commission's refusal to explain its different 


treatement of appellant(s).” Melody Music, Inc. v. Federal Communi- 


cations Commission, 120 U.S. App. D.C. 241, 345 F.2d 730 (1965). 


Rather, the Commission distinguished this case from those in which 


nO 
it has ordered hearings because: (1) Cumberland was a mere ‘appli- 
cant for a UHF assignment rather than an existing UHF station in 
need of protection; (2) the grant to Atlantic did not result in 
the loss of any service, but, to the contrary, represented a more 
efficient utilization of Atlantic's facilities; (3) the grant did 
not violate any of the Commission's rules; and (4) the grant merely 
constituted the improvement of a VHF signal already in Fayetteville 
as opposed to the introduction of a new VHF signal in that city. 
Based on these factors, the Commission determined that a hearing 
on UHF impact was not warranted. Under the facts presented, that 
determination represented a permissible exercise of discretion. 
Further, the Commission did not impose a new standard 
of pleading upon appellants, and thus deprive them of notice that 
more specific allegations would be required. Appellants were 
placed on actual notice of the insufficiency of their allegations 
when the Commission wrote to Lee rejecting his informal objection 
to the application. In any event, their petition for reconsideration 
was judged by the same standard used in judging other petitions for 
reconsideration and the Commission did not place an additional or 


new burden upon them. 


Finally, the Commission's denial of standing to Cumberland 


is not a question of decisional significance on this appeal. By 
granting Lee standing, the merits of this case were considered and 
are properly before this Court for review. However, the Commission’s 
determination that Cumberland lacked standing was correct and in 


accordance with established precedent of this Court. 
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ARGUMENT 
I. THE COMMISSION'S REFUSAL TO RECONSIDER AND SET 
ASIDE ITS ACTION GRANTING ATLANTIC*S APPLICATION 
TO MODIFY ITS BROADCAST FACILITIES WAS A PROPER 
EXERCISE OF DISCRETION. 


It is well settled that petitions for reconsideration 


are addressed to the discretion of the Commission. 47 U.S.C. 
3/ 
405; United States v. Pierce Auto Lines, 327 U.S. 515, 535 


(1946); Florida Gulf Coast Broadcasters Inc. v. Federal Com- 
munications Commission, __ U.S. App. D.C. __, 352 F.2d 726, 
(1965); WLIL, Inc. v. Federal Communications Commission, __ U.S. 
App. D.C. __, 352 F.2d 722. The main issue in this appeal, there- 


fore, is whether the Commission abused its discretion in deny- 
4/ 
ing appellants? petition to reconsider the grant made to Atlantic; 


in other words, whether appellants’ “post-grant pleadings clearly 
require a hearing to avoid the possibility of a serious injury 

to the public.” Valley Telecasting Co. v. Federal Communications 
Commission, 118 U.S. App. D.C. 410, 415, 336 F.2d 914, 919 (1964). 
37 Section 405 provides in pertinent part: 


tAfter an order, decision, report, or action has been 

made or taken in any proceeding by the Commission, or 

by any designated authority within the Commission 

pursuant to a delegation under section 5(d) (1), any 

party thereto, or any person aggrieved or whose 

interests are adversely affected thereby, may petition 

for rehearing only to the authority making or taking 

the order, decision, report, or action; and it shall 

be lawful for such authority, whether it be the Commis- 

sion or other authority designated under section 5(d) (1), 

in its discretion, to grant such a rehearing if sufficient 

reasons therefor be made to appear. * * *” 
4/ We agree with appellants that the denial of standing to Cumberland 
does not present a threshold question, see Point II, infra. By 
granting Lee standing, the Commission considered the petition for 
reconsideration on its merits. Thus, the question of whether a 
hearing was required is before this Court for review, notwithstanding 
the denial of standing to Cumberland. 
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We will show that appellants’? allegations fall far short of meet- 
ing this test and that the Commission's refusal to upset its 
earlier action and to order a hearing represents a sound exercise 
of discretion. 


A. Appellants* Allegations Were Insufficient To 


Warrant An Evidentiary Hearing. 


The gravamen of appellants* complaint is that the stronger 
signal which "WECT would provide to Fayetteville would be the fac- 
tor which would imperil the ability of a UHF television station 
in Fayetteville to compete successfully" (R. 314). Had the com- 
plaint been raised in a timely fashion it would have been incum- 
bent on appellants to have supported it with specific allegations 
to show that a substantial and material question of fact had been 
presented or that a grant would be prima facie inconsistent with 


the public interest, convenience and necessity. 47 U.S.C. 309(d); 


Southwestern Operating Co. v. Federal Communications Commission, 
S/ 
__ U.S. App. D.C. __; 351 F.2d 834, 835, n.2 (1965). We believe 


that an even stronger showing is required in order to justify 


o/ In this regard, appellants* Special reliance on Philco Corpora- 
tion v. Federal Communications Commission, 110 U.S. App. D.C. 387, 
390-91, 293 F.2d 864, 867-68, (1964), (Br. p. 16) is misplaced. 
That case sets forth the standard which this Court followed under 
the old post-grant protest procedure before Congress amended Sec- 
tion 309 in 1960. At that time Congress provided for pre-grant 
petitions to deny and made clear that they should make: "* * #* 
a substantially stronger showing of greater probative value than 
is now necessary in the case of a post-grant protest. The allega- 
tions of ultimate, conclusionary facts or mere general allegations 
on information and belief, supported by general affidavits, as 

is now possible with protests, are not sufficient. * * *" S. 
Rept. No. 690, 86th Cong., lst Sess., Pp. 3% 


ators 


reconsideration of an action already taken, Cf. Valley Telecasting 


Co. v. Federal Communications Commission, supra. But in any case 


we think it clear that appellants failed to support their claim 
with particularity sufficient to compel a grant of the relief 
requested. 

Appellants point to four allegations which they contend 
raised critical questions of fact: (1) Atlantic would place a 
stronger VHF signal over Fayetteville; (2) Atlantic proposed to 
establish local studios in Fayetteville; (3) Atlantic would com- 
pete for audience, programming and revenues in Fayetteville; and 
(4) Atlantic would deprive Cumberland of the opportunity to obtain 
network programming vital to its survival (Br. pp. 12-13, 16-17). 
We believe that the Commission properly determined that these al- 
legations merely constituted conclusory averments which lacked the 
proper factual foundation to require setting aside the grant to 
Atlantic. 

The first two allegations presented by appellants do not 
establish questions of fact requiring a hearing. They merely repeat 
statements from the Atlantic application, namely, that Atlantic 


intends to place a better signal over Fayetteville, and that in 
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conjunction with this improved service it plans to establish 
auxiliary studios in that city for the origination of local 
programming. The recitation of these facts, however, does not 
establish that the improvement in facilities would so seriously 
affect the prospects for the development of UHF television in 
Fayetteville as to be contrary to the overall public interest. 

The Cumberland application was filed with the knowledge 
that it would have to compete, at the very least, with one VHF 
signal of Grade A quality, three VHF signals of Grade B quality, 
and one UHF signal of Grade B quality. Therefore, jit was incumbent 
upon Cumberland to show that the_improvement in one of those_VHF_ 
signals from Grade B to Grade A quality would be determinative of 
its ability to survive or compete successfully. Appellants made 
no attempt to meet this burden and their mere recitation of facts 
from the Atlantic application does not raise controverted questions 
requiring resolution in an evidentiary hearing. 

The third allegation presented by appellants is an attempt 


to establish that the grant would result in economic injury which 


would ‘jeopardize Cumberland's financial position. Here again it is 


insufficient. For example, appellants failed to present any evidence 

as to the total business or advertising potential in Fayetteville, They 
made no attempt to show how much advertising is presently uncommitted to 
television broadcasting and how that uncommitted advertising revenue 
would be channeled to Atlantic rather than to Cumberland because 


of the Commission’s grant. In this regard, Cumberland’s estimate 
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of revenue ($135,000) (R. 171) is not divided to show how the 
alleged anticipated loss in revenue resulting from the grant to 
Atlantic is related to the sale of network time, the sale of time 
to national and regional advertisers, and the sale of time to 
local sponsors. Similarly, no attempt is made to divide the 
estimated cost of operation to show how the alleged anticipated 
loss in revenue would result in a curtailment of programming or 
loss of local service to the public. This would seem especially 
relevant in view of Cumberland’*s proposed program schedule which 
indicates that it plans to devote the major portion of its time 
to network programming (R. 205-208) . 

Facts of this nature would also have been particularly 
appropriate because of the speculative nature of Cumberland’s 
position. As a mere applicant for a UHF facility, Cumberland had 
no prior experience in the television marketplace from which it 


could make an expert judgment as to the competitive effect of the 


grant to Atlantic. Indeed, appellants admitted as much in their 


petition for reconsideration when they stated (R. 247): 
™Predictions of the impact of a strong new VHF 


signal upon development of a new local service 


in the UHF band cannot be made with precision. 
* o* eT 


Thus, since their claim of economic impact was mainly conjectural, 
they had a particular obligation to afford the Commission with 


some factual data to support their position. Instead they chose 


Ria ines 
only to rely on unsupported and conclusory statements. We sub- 
mit that their showing in this regard was insufficient. 
The fourth allegation presented by appellants relates to 
Cumberland*s supposed inability to obtain network programming. 
For support appellants rely on the statement in the Cumberland 
application that: 
‘any increase of signal strength from a VHF station 
would severely prejudice the opportunity to obtain 
network programs.” (R. 204), (Br. pp. 4-5, 13). 
This quotation from the Cumberland application is self-serving 
and conclusory. Appellants made no attempt to relate the increase 
in strength of Atlantic's signal in Fayetteville to an inability 
on Cumberland's part to obtain network programming. There was 
a complete lack of any effort to demonstrate by seccnediakise 
(e.g., letters or affidavits from the networks), that absent a 
grant to Atlantic network programming would be available to Cumber- 
land, but that because of the grant to Atlantic, network proadsadiing 
would not be forthcoming. Clearly, without such information, the 


Commission could properly reject appellants’? claim. 


In short, there are no issues of fact outstanding and no 


indication that a hearing would produce significant information 

not already known. As the Commission noted, if appellants* plead- 
ing were deemed sufficient, then any VHF application for an improve- 
ment in facilities would necessitate a hearing if there was a UHF 
allocation in the same area. The Commission has never enunciated 


such a policy. Its Table of Assignments, 47 C.F.R. 73.606, and its 


GS 

rules governing television allocation contemplate that UHF and 
VHE will exist side by side, and, as its opinion notes, there are 
few areas in the country to which no UHF channels are allocated. 
The view that any improvement in VHF service would impede the 
possible development of UHF to the extent of adversely affecting 


the public interest was expressly rejected by the Commission as 


unsound (R. 314). Instead it weighed appellants* claim of injury 


against the undisputed benefits to the public that would flow from 
a grant of the application and decided that the public interest 
would be best served by allowing Atlantic to modify its facilities. 
We submit that the result reached represented a permissible exercise 


of discretion. 
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B. The Commission's Action Was Not An Arbitrary 
Departure From Past Policy. 


We agree with appellants that the Commission has given 
particular attention to the development of UHF television. Unlike 
other broadcast proceedings, in cases involving claims of adverse eco- 
nomic impact on UHF stations from VHF stations, the Commission has 
not ‘limited itself solely to the detriments outlined by this Court in 
Carroll Broadcasting Co. v. Federal Communications Commission, 103 U.S. 

6/ 
App. D.C. 346, 258 F.2d 440 (1958). Thus, in Triangle Publications, 
Inc. 3 Pike & Fischer, R.R. 2d 37, 54-55 (1964), the Commission stated: 
tx * & However, in determining whether a grant of 

the application would serve the public interest, our 

concern is not limited to the possible demise of the 

UHF stations or even to the possible degradation of 

service to the public. It is also of the utmost con- 

cern to the Commission that UHF service be maintained 

in a healthy condition because with a healthy UHF 

operation we can look forward toward program improve- 

ment and a greater capability to serve the public.” 

The Commission's opinion in this case gave particular attention 
to the claim of UHF impact (R. 313). However, the Commission was unani- 
mous in its determination that the cases relied upon by appellants were 
distinguishable and that the particular factual setting here did not 
warrant a hearing on UHF impact. Moreover, its discussion of the 


UHF. impact issue leaves no question of the "Commission's refusal to 


explain its different treatment of appellant(s)." Melody Music, Inc. 


6/ In Carroll this Court stated: "* * * Private economic injury is by 
no means always, or even usually, reflected in public detriment. 
Competitiors may severely injure each other to the great benefit of 

the public. The broadcast industry is a competitive one, but competi- 
tive effects may under some sets of circumstances produce detriment 

to the public interest. When that happens the public interest controls.” 
103 U.S. App. D.C. at 349, 258 F.2d at 443. 


“8. 
v. Federal Communications Commission, 120 U.S. App. D.C. 241, 243, 
345 F.2d 730, 732 (1965). 

Im considering the cases relied upon by appellants, the 
Commission determined that they were distinguishable because one or 
more of the following factors had been presented: (1) the UHF station 
threatened by the VHF application was in existence and had made a 


7/ 
prima facie showing of adverse impact; (2) the VHF application 


whether a grant of the VHF application would be consistent with Sec- 
8/ 
tion 307(b) of the Communications Act, 47 U.S.C. 307(b); (3) grant 
9/ 


of the VHF application would violate one of the Commission's rules; 


and (4) grant of the VHF application would introduce a new VHF sig- 
10/ 
nal into an area for the first time. None of these factors was 
1l/ 
found in the instant case. 


77 Selma Television, Inc., 4 Pike & Fischer, R.R. 2d 714 (1965); KTIV 
Television Co., 2 Pike & Fischer, R.R. 2d 95 (1964), applications 

granted, 4 Pike & Fischer R.R. 2d 243 (1965); Triangle Publications, Inc., 
23 Pike & Fischer, R.R. 191 (1962), application denied, 3 Pike & Fischer, 
R.R. 2d 37 (1964). For the prior history of the Triangle cdse, see 
Triangle Publications, Inc. 17 Pike & Fischer, R.R. 624 (1960), affirmed 
110 U.S. App. D.C. 214, 291 F.2d 342 (1961). E : 


8/ Louisiana Television Broadcasting Corp. v. Federal Communications 
Commission, 121 U.S. App. D.C. 24, 347 F.2d 808 (1965); Assignment of 
Television Channel In Hutchinson, Kansas, 7 Pike & Fischer,.R.R. 2d 1577 
(1966); Central Coast Television, 6 Pike & Fischer, R.R. 2d 719 (1966); 


Channel Assignment in Bloomington-Indianapolis, 5 Pike & Fischer, R.R. 2d 
1744 (1965); Triangle Publications, Inc., supra note 7. 


9/ Louisiana Television Broadcasting Corp. v. Federal Communications 
Commission, supra note 8; Central Coast Television, supra note 8. 


10/ Selma Television, Inc., supra note 7; Channel Assignment _in 


Bloomington-Indianapolis, supra note 8; VHF Drop-Ins, 25 Pike & Fischer, 
R.R. 1687 (1963). 


1l/ For the first time in their brief appellants contend that the 
Commission's action here was inconsistent with its actions in the CATV 
field (Br. pp. 10-11). In the CATV field the Commission has made a 
general policy judgment that all CATV systems seeking to expand or (cont'd) 
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Here Cumberland was only an applicant for the UHF assign- 
ment in Fayetteville rather than an existing UHF station. It had 
failed to make a prima facie showing that the grant seriously jeopar- 


dized its ability to compete. The grant to Atlantic did not result in the 


loss of any service, and, to the contrary, represented a more efficient 


utilization of Atlantic's facilities by more than doubling the popula- 


tion within its service areas. It did not violate any of the Commission's 
rules. Finally, the grant did not permit the introduction of a new 

VHF signal into Fayetteville, but merely constituted an improvement 

in a VHF signal already in the city. Based on these factual differences, 
the Commission determined that the cases relied upon by appellants were 
distinguishable and that a hearing on UHF impact was not warranted. 

In our view the Commission's discussion of the UHF impact 
question disposes of appellants’ claim that the Commission failed to 
explain its different treatment of appellants. Moreover, we think 
it clear that the distinctions made by the Commission were reasonable 
and adequately supported its view. As the Commission stated in Selma 
Television, Inc., 4 Pike & Fischer, R.R. ed 714, 720 (1965) (Br. pp. 14-15): 
1l/ (cont'd) establish new service within the top 100 markets (and not 
otherwise excepted from the rules) would have to show in an evidenti- 
ary hearing that grant of their applications would serve the public 
interest, convenience and necessity. This determination was made 
because of the "explosive" growth of CATVs which was “continuing its 
phenomenal spurt." Second Report and Order on CATV Regulations, 6 
Pike & Fischer, R.R. 2d 1717, 1773 (1966). Here, however, the Commis- 
sion was not faced with the same pressing threat to the achievement 
of an adequate commercial and educational television system. Thus, 
it could conclude that applications by VHF stations for improvements 
in their facilities would be handled on a case-by-case basis and would 


be set for hearing depending upon the particular circumstances of each 
case. 
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"In the matter now before us, we are not asked to 

consider a remote possibility that a UHF station 

competing with VHF stations may fail, but we are 

faced with a situation where one of the UHF sta- 

tions in the intermixed market has already suffered 

financial failure and its successor has only recently 

returned to the air.” 

Similarily, in Grayson Enterprises, Inc., 29 Fed. Reg. 3372 

12/ 

(1964), the Commission designated a VHF application for hearing but 
refused to include a UHF impact issue where the UHF station had not 
been on the air for two years, and the move by the VHF station did 
not seem likely to add to the UHF station's immediate difficulties. 
The Commission stated: 

"Although the Commission remains constant in its , 

determination to aid the development of UHF broad- 

casting wherever possible, we are of the opinion 

that no useful purpose would be served by specifying 


an issue on our own motion as to possible impact on 
UHF.” 29 Fed. Reg. at 3373. 


Finally, in Black Hawk Broadcasting Company, FCC 66-559, 
No. 84963 (June 24, 1966), the Commission again refused to include 
an issue on UHF impact although designating for hearing a VHF appli- 
eation to make changes in its existing facilities. Although two 
UHF channels were allocated in a community which would receive the 
VHF signal for the first time, no stations had been authorized to 
operate on either of the channels. Further, the Community was already 
included within the Grade B contour of three VHF stations. Under 
these circumstances the Commission concluded "that the proposed opera- 


tion would have little, if any, effect upon the development of UHF 


television broadcasting in the area.” 


12/ Cited by this Court in Louisiana Television Broadcasting Corp. v. 


Federal Communications Commission, supra note 8. 
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Thus, the instant appeal is not an isolated case of the 
Commission departing from an established policy. It is dather the 
reasonable exercise of discretion in refusing to apply that policy 


in factual circumstances where it is not warranted. 


C. The Commission Did Not Impose A New Standard Of 
Pleading Upon Appellants. 


Appellants argue further that assuming a lack of specificity 


on their part in pleading facts sufficient to warrant a hearing, the 
Commission erred because it failed to afford them notice that more 
specific facts would be required (Br. pp. 18-19). In support of 
this position they rely on this Court's holding in KGMO Radio- 
Television, Inc. v. Federal Communications Commission, 119 U.S. App. 
D.C. 1, 336 F.2d 920 (1964). KGMO, however, is clearly distinguish- 
able from the facts presented here. 

In KGMO the Commission denied a petition for reconsidera- 
tion contesting the grant of a new standard broadcast station. The 
petition was based on economic injury and the effect this alleged 
injury would have on the public interest. In denying the petition, 
the Commission announced that the petitioner had failed to comply 
with the then new requirement of specificity in pleadings under amended 
Section 309(d) of the Act, 47 U.S.C. 309(d). For the first time the 
Commission outlined the type of information it thought necessary 
to support a claim that alleged economic injury would be detrimental 
to the public interest. This Court, in remanding the case am the 
Commission held: 


"we think it is within the Commission*s authority 
to require more information than appellant gave. 
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But since appellant had no notice, in the Com- 

mission's past decisions or otherwise, that more 

would be required, the petition should not be 

denied on the ground that more was not furnished.” 

Id. at 3, 336 F.2d at 922, 

Here, however, appellants had actual notice of their fail- 
ure to make a sufficient showing to warrant a hearing. Some twelve 
months after the Atlantic application had been filed appellant Lee 
wrote a letter to the Commission which stated that Lee was in the 
process of preparing a UHF television application, and that because 
of the stronger signal Atlantic would place over Fayetteville a 
hearing should be held on “the impact of such a proposal upon develop- 
ment of UHF television service in Fayetteville” (R. 151). In 
response, the Commission stated that it had “carefully considered [his] 
letter and determined that the matters raised therein did not warrant 
designating the application for hearing” (R. 163). Thus, Lee was 


on notice that his letter had been “scrutinized and found wanting.” 


Southwestern Operating Co. v. Federal Communications Commission, 


__ U.S. App. D.C. __, 351 F.2d 834, 837 (1965). Accordingly, 


when appellants filed their petition for reconsideration, they had 
actual notice that a greater justification for their claim would be 
needed than that contained in Lee*s letter. Having done nothing more 
than repeat the original assertions, they cannot nc.: claim insufficient 
notice that "more would be required.” KGMO Radio-Television, Inc. 

v. Federal Communications Commission, supra. 


In any event, the Commission did not impose a greater burden 


aa DB Nas 
upon appellants than it has upon other objectors in the past, and 
did not establish for the first time new eriteria governing the 
quantum of proof necessary to show UHF impact. As we have ‘shown, 
the Commission determined that appellants had simply not presented 
a question of fact or a public interest question sufficient to require 
setting aside the grant to Atlantic. This involves no new standard; 
rather it represents the application of the traditional standard to 
a factual situation which from the standpoint of the objecting 
party is patently weak. 

II. THE CHANGE IN CUMBERLAND*S STATUS FROM A POTENTIAL 


TO AN ACTUAL APPLICANT WAS INSUFFICIENT TO CONFER 
STANDING UPON IT TO ATTACK THE COMMISSION*S: GRANT 


STANDING UPON Lt iV 2) 


TO ATLANTIC. 
Appellants admit that the Commission's denial of. standing 
to Cumberland is not dispositive of this appeal (Br. pp. 19-20). 
They assert that it was improper, however, particularly in light 
of this Court's recent decision in Office of communication of the 


United Church of Christ v. Federal Communications Commission, 


Se eee eee 


_U.S. App. D.C. __, 359 F.2d 994 (1966). While we agree that this 


question is not dispositive of the case, we disagree that it was 
incorrectly decided by the Commission. 

When the Commission granted the Atlantic appideseton on 
January 12, 1966, Cumberland was a mere prospective applicant for 
the UHF allocation in Fayetteville. Because it was neither a licensee, 


permittee, or applicant at that time, it had no standing to contest 
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the grant to Atlantic. Rhode Island Television Corporation v. 
Federal Communications Commission, 116 U.S. App. D.C. 40, 43, 
320 F.2d 762, 765 (1963); Tennessee Television, Inc. v. Federal 
Communications Commission, 104 U.S. App. D.C. 316, 262, F.2d 28 
(1958); McClatchy Broadcasting Co. v. Federal Communications Com- 
mission, 99 U.S. App. D.C. 199, 239 r.2d 19 (1956), cert. denied 
sub nom. Sacramento Telecasters, Inc. v. McClatchy Broadcasting Co., 
353 U.S. 918 (1957). 

When Cumberland filed its application, its status changed 
from a potential to an actual applicant. This change, however, 
did not operate retroactively to make Cumberland a “person aggrieved” 
with standing to challenge the grant for it is well settled that 
"persons aggrieved” within the meaning of the Communications Act 
are persons whose interests are adversely affected by a grant at 
the time it is made. Parr v. Federal Communications Commission, 


120 U.S. App. D.C. 154, 344 F.2d 539 (1965); KFAB Broadcasting Co. 


v. Federal Communications Commission, 85 U.S. App. D.C. 160, 177 


F.2d 4O (1949); Telegraph Herald Co. v. Federal Radio Commission, 
62 U.S. App. D.C. 240, 66 F.2d 220 (1933); Cf£. Mansfield Journal 


Co. v. Federal Communications Commission, 84 U.S. App. D.C.) SUL; 
13/ 
173 F.2d 646 (1949). 


137 Even had Cumberland filed its application prior to the grant 

to Atlantic, an assertion of economic injury would not be sufficient 
to establish standing. Mansfield Journal Co. v. Federal Communica- 
tions Commission, 84 U.S. App. D.C. 341, 173 F.2d 646 (1949); Cofey 
and Oswald, 19 Pike & Fischer, R.R. 12, 16 (1959). 
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In this regard, Office of Communication of the United Church 
of Christ v. Federal Communications Commission, supra is inapposite. 
The holding of that case that representatives of the listening public 


could intervene in license renewal proceedings and be heard with 


respect to the past performance of the station has no relevance here 


and, indeed, the argument was never relied on before the Commission 


as a basis for establishing standing. 


CONCLUSION 
For the foregoing reasons it is respectfully submitted that 
the Memorandum Opinion and Order appealed from should be affirmed. 
Respectfully submitted, . 


HENRY GELLER, 
General Counsel, 


JOHN H. CONLIN, 
Associate General Counsel, 


ROBERT D. HADL, 
Counsel. 


Federal Communications Commission 
Washington, D. C. 20554 


September 1, 1966 
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REPLY BRIEF FOR APPELLANTS 


STATEMENT CONCERNING FACTUAL DISAGREEMENT 


The factual statements submitted by the parties to this case reveal 
one major disagreement. Appellants have stated that the proposed Atlan- 
tic operation of WECT would place a city-grade signal into Fayetteville 
for the first time. The Commission states in its brief that Appellants 
have incorrectly stated that Atlantic would place a city-grade signal 


"over Fayetteville’ (Commission Brief, p. 3, fn. 2). The location of this 
city-grade contour with reference to Fayetteville is depicted in the Joint 
Appendix, and may be inspected by this Court (R. 146). It is respectfully 
submitted that this contour appears to pass through Fayetteville. Even 
if it fell short, the distinction would not be critical, since the competi- 
tive impact would be indistinguishable. 


I. 


An Arbitrary Departure From Consistent Policy Cannot 
Be Considered To Be a Proper Exercise of Discretion. 


Both the Commission and Atlantic contend that since this case pre- 
sents an appeal from denial of a Petition for Reconsideration, the sole 
question on review is whether the Commission abused its discretion. 
Appellants do not concede this point. None of the cases relied upon by 
the Commission and Atlantic concern situations in which the injured 


party first lodged an objection with the Commission prior to a grant. 


The cases seem, in fact, to show concern by this Court that parties 
claiming injury should not sit on their rights until after a grant. This 
is not the situation in the instant case. Appellant Lee lodged his objec- 
tion prior to the grant, while the UHF applicant was in the process of 
formation. 


To hold that a party who seeks reconsideration after filing a pre- 
grant objection will be penalized by a less stringent standard of review 
would create an unfair and onerous policy. The party who sought to 
invite the Commission's attention to its own errors would be penalized. 
He would weaken his appeal by his efforts to correct error. To avoid 
this penalty, he would be forced to appeal immediately from action 
granting an application, depriving the Commission of its opportunity 
to correct error. Such a policy would be unfair to both the Commis- 
sion and the parties. 


The question is not actually critical in this case, however. The 
Commission's action constitutes such an arbitrary departure from prior 
policy that it is a clear abuse of discretion. The discretionary standard 
cannot justify Commission action on a petition for reconsideration which 
ignores the public interest in development of vital television service. 
Citizens TV Protest Committee v. Federal Communications Commission, 
121 U.S. App. D.C. 50, 348 F.2d 56 (1965). 


I. 


The Allegations of the Appellants Required That 
the Commission Hold an Evidentiary Hearing. 


It is not necessary to repeat in this reply brief the summary in 
Appellant's brief of the facts which it alleged before the Commission 
(Brief, pp. 12-13). The sufficiency of these allegations may be weighed 
by this Court in deciding this case. Appellants submit that these alle- 
gations were made with all of the precision reasonably possible with- 
out benefit of the hearing process, and that they establish a prima facie 
case that the Atlantic grant was not in the public interest. 


It is necessary in this reply, however, to briefly consider the Com- 
mission's contention that the 1960 amendments to the Communications 
Act changed the standard of review set forth in Philco Corporation v. 
Federal Communications Commission, 110 U.S. App. D.C. 387, 293 F.2d 
864 (1961). Appellants have relied upon the Philco case and assume that 
it is still the law. Certainly, as the Commission has observed in its 


brief, "the allegations of ultimate, conclusionary facts or mere allega- 
tions on information and belief, supported by general affidavits ... are 
not sufficient” (Commission Brief, p. 11). This is not the situation inthe 
instant case, however. Appellants only contend, in accordance with the 
test of the Philco case, that a hearing is required when the Commission 


is faced with an articulated statement of some fact or situation which 


would tend to show, if established at a hearing, that the grant would be 
contrary to the public interest. 


I. 


The Commission's Action Was an Arbitrary 
Departure From Consistent Policy. 


Both the Commission and Atlantic claim that the Commission's 
action in granting the Atlantic application is consistent with past action 
in cases involving protection and development of UHF telecasting. To 
support this claim, they distinguish those cases relied upon by the appel- 
lants. The minute detail of these distinctions demonstrates the tenuous 
nature of the difference between the instant case and the cases upon 
which appellant has relied. Thus, for example, the Commission seems 
to admit that if one of four additional factors had been presented in the 
instant case, it would be indistinguishable from consistent Commission 


action protecting UHF (Brief, p. 18). These factors are as follows: 


1. The UHF station threatened by the VHF station was in existence 
and had made a prima facie showing of adverse impact. But the Com- 
mission in the past has not considered existence of a UHF Station to be 
a prerequisite to protection for UHF development. VHF Drop-ins, 25 
RR 1687; Triangle Publications, Inc., 3 RR 2d 37; Channel in Blooming- 
ton - Indianapolis, 5 RR 2d 1744. 


2. The VHF application would produce a loss of service, raising 
questions of compliance with Section 307(b) of the Communications Act. 
This is clearly an important consideration, but it has nothing to do with 
the question of protecting UHF. 


3. A grant of the VHF application would violate a Commission Rule. 
Again, this is an important question, but it is unrelated to policy consid- 
erations concerning UHF development. 


4. A grant of the VHF application would introduce a new VHF sig- 
nal into an area for the first time. But the Commission has recognized 
that improvement in signal or status is just as important as a new sig- 
nal. Triangle Publications, Inc., supra; Assignment of Television Chan- 
nel in Hutchinson, Kansas, 7 RR 2d 1577. 


It may thus be seen that the elaborate process of distinction followed 
by the Commission has avoided the true question of polzcy concerning 
protection of UHF development. Facts are always distinguishable. 
Policy is not. 


Finally the arbitrary nature of the Commission's action inthis case 
is well illustrated by the case which the Commission relies upon (Brief, 
p. 20) to demonstrate that its policy has been consistent. Black Hawk 
Broadcasting Company, 4 F.C.C.2d 282, 286. In that case,a VHF station, 
proposed to move its tower in such fashion that it would place a grade B 
signal over Dubuque, Iowa, for the first time and would also place a 
grade B signal within 7 or 8 miles of Davenport. Analyzing the situation, 
the Commission observed that Dubuque already received three grade B 
signals and Davenport received three city-grade signals. It concluded 
that a grant of the application would not harm UHF development, and the 
appellant agrees with this conclusion. It is appellant's position that a 
UHF station in Fayetteville can compete with grade B signals, but not 
with city-grade signals. Thus, the situation was hopeful in Dubuque and 
already hopeless in Davenport. Appellants seek only to keep the situa- 
tion from becoming hopeless in Fayetteville. 


Thus, on the issue of UHF protection, the Black Hawk case is clearly 
distinguished. The most interesting aspect ofthe case, however, is that 
the Commission set the Black Hawk application for hearing partly because. 
the proposed move would weaken the station's signal in Waterloo, the 
city to which it was licensed (4 F.C.C.2d, at 286, 287). The same situ- 


ation exists in the instant case. To reach for larger markets, Atlantic 


will reduce its signal over Wilmington, North Carolina to the bare min- 
imum. Although this factor concerned the Commission in Black Hawk, 
and required a hearing, it did not impede the Commission's grant inthe 
instant case. Television stations always seek larger markets and larger 
audiences "but Such considerations, though legitimate, cannot be con- 
trolling." Television Corporation of Michigan, Inc. v. Federal Commu- 
nications Commission, 111 U.S. App. D.C. 101, 294 F.2d 730 (1961). 


CONCLUSION 
The Commission's decision must be reversed and remanded. 


Respectfully submitted, 


Edwin R. Schneider, Jr. 
1744 R Street, N. W. 
Washington, D.C. 20009 


Attorney for Appellants 
September 26, 1966 


